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I. INTRODUCTION

The Great Lakes Region is particularly unique. The five lakes that
make up the Great Lakes system-Huron, Ontario, Michigan, Erie, and
Superior-comprise the largest "freshwater system on earth."' The Lakes
contain approximately one-fifth of the world's freshwater supply.2 The
uses of this water vary greatly, ranging from consumption, to commercial
shipping routes, to fuel for power, and recreation.3 "The lakes are more

t B.A., 2013, magna cum laude, Albion College; J.D., expected 2017, Wayne State
University Law School. The author would like to thank Professor Noah Hall for his
guidance.

1. Great Lakes Facts and Figures, EPA, https://www.epa.gov/greatlakes/great-
lakes-facts-and-figures (last visited Jan. 11, 2017).

2. MARK SPROULE-JONES, RESTORATION OF THE GREAT LAKES: PROMISES,
PRACTICES, PERFORMANCES 3 (2002).

3. Gov'T OF CAN. AND U.S. ENVTL. PROT. AGENCY, THE GREAT. LAKES: AN
ENVIRONMENTAL ATLAS AND RESOURCE BOOK 3 (3d ed. 1995).
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than 750 miles wide with a surface area greater than 300,000 square
miles."4 "Approximately thirty-five million people live within the Great
Lakes Basin, and twenty-three million depend on the Lakes for their
drinking water . . . simply put, the Great Lakes are enormous in their

physical size and quantity of water."5 The vast amount of freshwater in
the region, and issues regarding the conservation, preservation, and
management of that water has led the region to adopt unique
transboundary legal rules.6 The system's enormity lends itself to an
enormous system of governance.7 "The system is shared and governed by
two countries, eight states,8 two provinces, and numerous Indian tribes
and First Nations."9 This large-scale governance structure includes many
administrative bodies, state governments, governors, citizens, and other
entities.10 It can be logically deduced that the Great Lakes resources are
of the utmost importance when it comes to preservation, conservation,
and management. The legal system does include some entrenched rules
and doctrines to aid in the protection of this region.1 However, there is a
long history of litigation and legal doctrine that may prevent an ordinary
citizen from bringing suit in defense of some issue surrounding the Great
Lakes.12 This Note aims to approach the problem of citizen suits with
regard to the Great Lakes from a realistl3 perspective and suggests that
the Great Lakes states and courts should recognize the public trust
doctrine as an appropriate way to confer standing to bring suit.14 This
hybridization or conjunction of public trust doctrine and standing
doctrine would allow for more efficient and better protection of the Great
Lakes Basin resources in the wake of recent environmental disasters.15

4. Noah D. Hall & Benjamin C. Houston, Law and Governance of the Great Lakes,
63 DEPAUL L. REv. 723 (2014).

5. Id.
6. See generally Great Lakes-St. Lawrence River Basin Compact, Pub. L. No. 110-

342, 122 Stat. 3739 (2008).
7. Hall, supra note 4, at 723.
8. "Illinois, Indiana, Michigan, Minnesota, Ohio, Pennsylvania, New York, and

Wisconsin." Id.
9. Hall, supra note 4, at 723.

10. Id. at 724.
11. See generally Hall, supra note 4.
12. Id.
13. Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REv.

1281, 1313-14 (1976).
14. See Friends of the Parks v. Chicago Park Dist., No. 14-CV-09096, 2015 WL

1188615, at *5 (N.D. Ill. Mar. 12, 2015) (ruling that plaintiff, as residents and

beneficiaries of land in public trust, established standing to sue the state).
15. See generally Oliver Millman, Flint Water Crisis: EPA concerned with

'inadequate' state and city response, THE GuARDIAN (Feb. 20, 2016),
http://www.theguardian.com/us-news/2016/feb/20/flint-water-crisis-epa-inadequate-
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The blending of the two would allow for citizen suits with regard to the
preservation of lands and resources already held for the citizens in trust
by the states."

II. BACKGROUND

A. History of the Public Trust Doctrine

The public trust doctrine primarily derives from an ancient Roman
law doctrine that centers on states' obligation to hold certain natural
resources, particularly submerged lands under tidal and "navigable
waters,"1 in trust and for the benefit of the public and future

18generations. The Romans relied heavily on waterways for commerce
and other advantageous contact with the rest of the world.19 "In order to
protect their access to the sea, they declared that the sea and its shores
were the common property of all people."20 When the Roman Empire
fell, the shores were subject to private ownership once again.2 1 "This
situation continued until the English Parliament became concerned about
the ways in which the Crown abused its power to alienate the rights to
rivers and their waterbeds."22 Since the Crown exercised such a rampant
misuse of power, Parliament devised a plan in which it shared the power
to alienate resources with the Crown.23 Under this regime, the Crown
could no longer alienate resources unilaterally, but rather needed
Parliament's consent.24 The doctrine was adopted by the United States

response; see also Richard Pollardy, Deep water Horizon Oil Spill of 2010,
ENCYCLOPEDIA BRITANNICA (2015), http://www.britannica.com/event/Deepwater-
Horizon-oil-spill-of-20 10.

16. See generally Hall, supra note 4.
17. 'Navigable waters' is a legally significant term and will be defined clearly infra.
18. Fred R. Jensen, Developing the Future of Michigan Environmental Law:

Expanding and Blending MEPA with the Public Trust Doctrine, 1989 DET. C.L. REv. 65,
67 (1989).

19. Id.
20. Id. at 67. This does not mean that other Midwest states do not share Michigan's

approach to navigable waters. Michigan's application is discussed infra.
21. See generally William Drayton, Jr., Comment, The Public Trust Doctrine in Tidal

Areas: A Sometimes Submerged Traditional Doctrine, 79 YALE L.J. 762, 764 (1970).
22. Jensen, supra note 18, at 67.
23. James Olson, The Public Trust Doctrine: Procedural and Substantive Limitations

on the Governmental Reallocation of Natural Resources in Michigan, 1975 DET. C.L.
REv. 161, 162 (1975).

24. See generally Nedtweg v. Wallace, 237 Mich. 14, 208 N.W. 51 (1926). This case
also stands for the proposition that the Michigan courts have recognized that the public
trust doctrine applies not only to the ocean, but to the Great Lakes as well. Id. at 16-21,
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Supreme Court in Martin v. Waddell, where the Supreme Court held that
the public had a right in navigable waters of the original thirteen states.25

The Court stated: "the people of each state ... hold the absolute right to
all their navigable waters and the soils under them for their own common
use."26

The term 'navigable waters' is somewhat nebulous. In order to
determine that a body of water is navigable, the Supreme Court looks to
the 'navigable in fact' test articulated in The Daniel Ball.27 The test is as
follows:

Those rivers must be regarded as public navigable rivers in law,
which are navigable in fact. And they are navigable in fact when
they are used, or are susceptible of being used, in their ordinary
condition, as highways for commerce, over which trade and
travel are or may be conducted in the customary modes of trade
and travel on water.28

This is not the entire test however. "[S]tates have discretion to determine
the exact bounds and implications of state title to submerged lands, and
this impacts Great Lakes shoreline ownership and protection."29 For the
purposes of this Note, only the Great Lakes States' (particularly
Michigan's) definition(s) need be analyzed.

The Waddell decision held that this right applied only to the original
thirteen states.31 "However, this was soon changed when the Court
applied the equal footing doctrine32 to the public's rights in 'navigable

208 N.W. at 52-55; see also Glass v. Goeckel, 473 Mich. 667, 674, 703 N.W.2d 58, 62
(2005).

25. Martin v. Lessee of Waddell, 41 U.S. 367, 407-19 (1842).
26. Id. at 410.
27. Hall, supra note 4, at 743.
28. The Daniel Ball, 77 U.S. 557, 563 (1870).
29. Hall, supra note 4, at 744.
30. This Note only deals with the states within the Great Lakes Region. Other types

of water laws apply in different parts of the country. For information on other systems of
water management and law, see ROBERT W. ADLER, ROBIN K. CRAIG & NOAH D. HALL,

MODERN WATER LAW, (Robert C. Clark et al. eds., 1st ed. 2013).
31. Martin v. Waddell, 41 U.S. (16 Pet) 367, 402-19 (1842).
32. The 'Equal Footing Doctrine' originated in Pollard v. Hagan, 44 U.S. 212 (1845).

In this case, the Court held that Alabama had obtained title to the lands underlying tidal
waters within its borders when it was admitted to the Union. Id. at 234. The Pollard
Court based its decision, in part, upon the statehood clause of the U.S. Constitution and

the terms of the Northwest Ordinance of 1787, which provided that new states would
enter the Union "on an equal footing with the original States." Id. at 226-27, 229. "The
equal footing doctrine provides that each new state that enters the Union receives title to
the lands underlying navigable and tidal waters within its boundaries, absent a clear pre-

[Vol. 62:535538
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waters' and the beds underneath them."33 The decision in Waddell failed
to address or establish a crucial part of the public trust doctrine.34

Namely, the decision failed to address that "state[s] hold public rights in
trust for its citizens."35 This issue was later addressed in Illinois Central
Railroad Co. v. Illinois.36

B. The Public Trust in Modernity-Illinois Central R.R. Co. v. Illinois

In Illinois Central Railroad Co. v. Illinois, the Illinois legislature
made a grant to the Illinois Central Railroad Company of more than one
thousand acres of land on the southern end of Lake Michigan running
along the outer harbor of Chicago. The legislature passed the act, which
effectuated the grant, in 1869. It repealed the act several years later and
granted no compensation to the Railroad Company.3 9 After the repeal,
the Illinois Attorney General sued in state court for a decree stating that
the repeal was effective to re-vest (in the state) any title in the land and
requiring the company to remove any structures it had built on the land.40

The Railroad Company subsequently removed the case to federal court
and argued that the repeal of the 1869 grant violated the Contract Clause
and the Due Process Clause.4 '

The federal circuit court reasoned that the 1869 grant only gave the
company a revocable license in the submerged land.42 Therefore, the
court did not find any impairment of contract nor did it find a taking of
property that would constitute a violation of the Due Process Clause.43

The Supreme Court granted certiorari." On appeal to the Supreme
Court, the Railroad Company relied on the contract and due process

statehood grant or reservation by the federal government." Kenneth K. Kilbert, The
Public Trust Doctrine and the Great Lakes Shores, 58 CLEV. ST. L. REv. 1, 19 (2010).

33. Jensen, supra note 18, at 68.
34. Id.
35. Id. at 67.
36. Illinois Cent. R.R. Co. v. Illinois, 146 U.S. 387 (1892). This case still stands as

the seminal case in American public trust law. "More recently, the California Supreme
Court stated that the Illinois Central case is still the 'primary authority' regarding the
public trust doctrine." Jensen, supra note 18, at 87 n.12.

37. Illinois Cent. R.R. Co., 146 U.S. at 451, 454.
38. Id. at 438.
39. Id. at 448-49.
40. Id. at 433, 439.
41. Illinois ex rel. McCartney v. Illinois Cent. R.R. Co., 16 F. 881, 886, 889

(C.C.N.D. Ill. 1883).
42. Illinois v. Illinois Cent. R.R. Co., 33 F. 730, 753, 775 (C.C.N.D. Ill. 1888).
43. Id. at 722.
44. Illinois Cent. R.R. Co., 146 U.S. at 433.
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claims raised in the lower court.4 5 The majority framed the dispositive
fact as being whether the "Illinois legislature was competent to make
what they vaguely called an 'absolute conveyance' of the submerged
land to the railroad."46 "It appears from the railroad company's argument
that the company claimed an absolute conveyance only in the sense of
asserting that it owned irrevocably the proprietary right (the jus
privatum), not in the sense of asserting that it owned free of the public
right (the jus publicum)."4 7

The court resolved the issue by finding that the "[1]egislature was not
competent to make an absolute conveyance unless the grant either
promoted the trust purposes of public navigation, commerce, and fishing
or did not substantially impair the public interest in the lands and waters
remaining."4 8 The court described the public trust as a "title held in trust
for the people of the State that they may enjoy the navigation of the
waters, carry on commerce over them, and have the liberty of fishing
therein, freed from the obstruction or interference of private parties."49 In
its decision, the court made clear that the state is a trustee of the public
right to navigable waters.50 "The state cannot alienate that trust without
ensuring that its acts promote the public trust existing in the resource. ,51

The court ultimately ruled that submerged and coastal lands could be
alienated but that the state has a limited ability to divest the submerged
public trust property.5 2 Thus, "when Illinois conveyed [the] ownership of
the submerged land to the railroad in 1869, it violated its duty to
maintain the public trust, as the conveyance lacked sufficient public
purpose and decision making."53 After this case, states' ability to alienate
public trust land became limited.54

C. Michigan's Approach to the Public Trust Doctrine-Glass v. Goeckel

Michigan's application of the public trust doctrine has been
relatively limited in comparison to some other states. "It is clear that
some states have taken the initiative to put the public trust doctrine to

45. Id; see also Illinois Cent. R.R. Co., 33 F. 730.
46. Douglas L. Grant, Underpinnings of the Public Trust Doctrine: Lessons from

Illinois Central Railroad, 33 Aluz. ST. L.J. 849, 861 (2001) (citations omitted).
47. Id.
48. Id.
49. Illinois Cent. R.R. Co., 146 U.S. at 452.
50. Id.
51. Jensen, supra note 18, at 69 (citations omitted).
52. Hall, supra note 4, at 767.
53. Id.
54. Jensen, supra note 18.
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non-traditional uses in order to protect resources of their state that should
be protected because of the public interest that is inherent in them."s
However, this does not seem to be Michigan's approach, as courts in
Michigan have traditionally been unwilling to expand the scope of the

56doctrine. Michigan has held the doctrine to apply in the Great Lakes
and the submerged lands beneath them as well as to inland lakes and
streams.5 7 The public trust doctrine's "use has been restricted to
navigable waters of the state."58 The key issue in these cases seems to be
whether the water is navigable for the purpose of public trust application.
The doctrine has not been applied to private lakes, however, even though
such water is navigable.59

In order to establish whether a body of water is navigable, it is
paramount to define the outer boundary of the water to determine where
the Public Trust property begins and ends. "Michigan . . . [has] adopted
the ordinary high water mark as the upland boundary of . . . [the]
submerged lands for [the] respective Great Lakes shoreline."60 Michigan
defines the high water mark as the spot where "the presence and action
of the water is so continuous as to leave a distinct mark either by erosion,
destruction of terrestrial vegetation, or other easily recognized
characteristic."6 1 Due to Michigan's particularly unique position in
regard to the freshwater from the Great Lakes Basin, the public trust
doctrine has a long history, but for the purposes of this note, it need only
be understood that Michigan has failed to substantially expand the
doctrine far outside of its original bounds, unlike some other states.62

Glass v. Goeckel is the seminal case that defines Michigan's
application of the public trust doctrine, although its ruling is limited to
the Great Lakes shorelines.63 The issue in Glass was whether the public
had a right to walk the Great Lakes shoreline where a private landowner
held the right to the land leading up to the water's edge.4 The plaintiff,
Joan Glass, was an elderly woman with an easement to get to the
shoreline of the Lake, who liked to take walks along the shore of Lake

55. Jensen, supra note 18, at 70.
56. Id.
57. See Obrecht v. National Gypsum Co., 361 Mich. 399, 413, 105 N.W.2d 143, 149

(1960); see also Nedtweg v. Wallace, 237 Mich. 14, 211 N.W. 647 (1927).
58. Jensen, supra note 18, at 71.
59. Pigorsh v. Fahner, 386 Mich. 508, 514-15, 194 N.W.2d 343, 345 (1972).
60. Hall, supra note 4, at 744.
61. Glass v. Goeckel, 473 Mich. 667, 674, 703 N.W.2d 58, 62 (2005) (quoting State

v. Trudeau, 408 N.W.2d 337, 342 (1987)).
62. See Robinson v. Ariyoshi, 658 P.2d 287 (1982) (Hawaii court extended the public

trust doctrine to all waterways, not just navigable ones).
63. See Glass, 473 Mich. 667 at 674, 703 N.W.2d at 58.
64. Id. at 672, 703 N.W.2d at 61.
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Huron. 6 The defendants, Richard and Kathleen Goeckel, were littoral

owners on the shoreline of the lake who maintained that Glass was

trespassing when she walked the shoreline.6 Glass argued that "the

public trust doctrine . . . and the Great Lakes Submerged Lands Act ...

protect[ed] her right to walk" the shoreline.67 For simplicity, this Note

will focus on the public trust issue.68 The court analyzed the longstanding

history of the public trust doctrine from the Northwest Ordinance to the

Illinois Central Railroad case.69 It discussed the public trust doctrine

within other Great Lakes states and concluded that the ordinary high

water mark is a question of fact at any given time.70 The court ultimately

held:

[D]efendants cannot prevent plaintiff from enjoying the rights
preserved by the public trust doctrine. Because walking along the

lakeshore is inherent in the exercise of traditionally protected

public rights of fishing, hunting, and navigation, our public trust

doctrine permits pedestrian use of our Great. Lakes, up to and

including the land below the ordinary high water mark.

Therefore, plaintiff, like any member of the public, enjoys the

right to walk along the shore of Lake Huron on land lakeward of

the ordinary high water mark.

The court made it a point to conclude that under common-law property

principles, "defendants hold private title to their littoral property

according to the terms of their deed and subject to the public trust."72

Defendants attempted to argue that this holding constituted a 'taking,'

but the court disposed of that claim by noting that the State cannot 'take'

lands that it already owns, and has an obligation to protect the public

trust.7 3 This case is the most modem interpretation of the public trust by

the Michigan Supreme Court. This case signifies the court's willingness

to consider the public trust as a viable and entrenched set of rights and

obligations to protect the natural resources of the State of Michigan.

However, this case has been noted to apply strictly to the Great Lakes

65. Id. at 675, 703 N.W.2d at 63.
66. Id. at 673, 703 N.W.2d at 61.
67. Id. at 673, 703 N.W.2d at 62.
68. For more on the Great Lakes Submerged Lands Act argument and outcome, see

Glass, 473 Mich. at 681, 703 N.W.2d at 66.
69. Glass, 473 Mich. at 694-98, 703 N.W.2d at 73-76.
70. Id. at 694, 703 N.W.2d at 73.
71. Id. at 674-75, 703 N.W.2d at 62.
72. Id. at 704, 703 N.W.2d at 78.
73. Id. at 703, 703 N.W.2d at 78.
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shoreline,7 4 adding to the limited nature of its potential precedential
effect.

D. Standing

Standing is a judicial determination of a complaint's allegations to
determine whether the plaintiff is entitled to adjudication of the particular
claims asserted in the complaint. Standing has become an entrenched
doctrine within American jurisprudence. It has a long history that has
led to its embedding in the American justice system, but this Note will
only discuss.the basics of the doctrine's application. It should be noted at
the outset that there are at least two types of standing: statutory and
constitutional.76 Statutory standing is self-explanatory as it stems from
the right to sue conferred by a statute.7 Constitutional standing is a bit
unclear and has developed through case law;78 it requires the plaintiff to
show some basic attributes on the face of a complaint.9

Allen v. Wright has evolved into a prototypical standing doctrine
case. In Allen v. Wright, parents of African American schoolchildren
brought a class action to compel the IRS to deny tax-exempt status to
private schools that discriminate on the basis of children's race.80 The
parents alleged that the practice itself promoted segregated schools and
made desegregation more difficult because white school children would
go to private segregated schools instead of desegregated public schools.
The outcome of the case does not matter as much for the purposes of this
explanation as does the test for standing that arose from it. The basic test
requires that the plaintiff show three thin s. First, the plaintiff must show
a concrete and cognizable injury in fact. This concept seems to mirror
torts, in that in a tort, a plaintiff can show a concrete injury (such as
being hit by a car or bodily harm from slip and fall). Second, the plaintiff

74. See supra note 62 and accompanying text.
75. See Steven L. Winter, The Metaphor of Standing and the Problem of Self-

Governance, 40 STAN. L. REv. 1371 (1988) (an in-depth discussion of Standing Doctrine,
its metamorphosis over time, the doctrine's conflict with itself, and its prudential vs.
constitutional limitations).

76. William A. Fletcher, The Structure ofStanding, 98 YALE L.J. 221 (1988).
77. See generally Leyse v. Bank of Am. Nat. Ass'n, 804 F.3d 316, 320 (3d Cir.

2015).
78. See Winter, supra note 75, at 1441.
79. Id. Constitutional Standing will be discussed infra section 3.
80. This claim was based on the case of Bob Jones University v. United States, 461

U.S. 574 (1983), which disqualified segregated schools from-receiving tax exemptions.
81. Allen v. Wright, 468 U.S. 737, 746 (1984), abrogated by Lexmark Int'l, Inc. v.

Static Control Components, Inc., 134 S. Ct. 1377 (2014).
82. Id. at 751.
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must show causation. This amounts to a plaintiff showing that the
injury incurred was in fact caused by, or can be fairly traced to, some
action (or logically, inaction) of the defendant. Third, the plaintiff must
show that the injury suffered is subject to some kind of redress, such that
the plaintiff's injury can be remedied." Ultimately, the plaintiff must
show all three aspects of the test in order to establish a case and
controversy, which confers the right to sue.

1. Standing and the Environment-Lujan v. Defenders of Wildlife

For this Note, it is important to discuss the federal treatment of
standing in relation to environmental cases. Lujan v. Defenders of
Wildlife is the pivotal case in this regard. In this case, the Secretary of the
Interior, Lujan, challenged a-rule interpreting the Endangered Species
Act as applying only to actions within the United States (or on high
seas).86 Section 7(a)(2) of the the Endangered Species Act of 1973
required each federal administrative agency17 to consult with the
appropriate Secretary to ensure that any action funded by the agency is
not likely to jeopardize the continued existence or habitat of any

88
endangered or threatened species.

Plaintiff, Defenders of Wildlife, is an environmental organization,
who brought suit against Secretary Lujan. It sued Lujan, the Secretary for
the Interior, for the interpretation of the regulations under the Act. Lujan
interpreted the regulations under the Act to apply only to action taken in
the U.S. or on high seas, but not actions taken in foreign nations.
Defenders of Wildlife did not allege direct injury, but two of their
members testified that they had traveled abroad to observe endangered
species and intended to do so again.90 The district court dismissed the

83. Id. at 752.
84. Id. at 756.
85. Note: Allen v. Wright is a complex set of facts that have no real bearing on the

discussion in this Note. Therefore, the holdings and particular claims made by plaintiffs,
as well as the Court's reasoning, are of ancillary concern. What is important is the
doctrinal underpinnings of the Standing Doctrine applied in the case. The main idea
would be that the Court, at the time, could not see the concrete injury in fact through the
complexity of the tax system or the sociological rationale that undergirded a latent
segregationist policy.

86. Lujan v. Def. of Wildlife, 504 U.S. 555, 557-58 (1992).
87. For example, the Environmental Protection Agency (EPA) or Food and Drug

Administration (FDA).
88. Lujan, 504 U.S. at 558 (citing 16 U.S.C.A. § 1536(a)(2) (West 1973)).
89. Id. at 554.
90. Id at 563.

[Vol. 62:535544



PUBLIC TRUST DOCTRINE AND STANDING

suit for lack of standing, but the Eighth Circuit Court of Appeals
reversed.91

The Eighth Circuit Court of Appeals found the plaintiffs had
standing, determining that the citizen suit provision of the Endangered
Species Act conferred procedural standing to bring the action.92 The
Supreme Court reversed the court of appeals' decision.93 In its opinion,
the Supreme Court held the citizen suit provision of the Endangered
Species Act unconstitutional, finding that it granted standing that
exceeded the constitutional limits of Article II. 9 4 In addition to this
reversal, the Supreme Court also found that Defenders of Wildlife did
not have constitutional standing to sue.95

The court was not.persuaded by Defenders of Wildlife's argument
that its injury would be that its members would no longer be able to see
the animals that were endangered if they were not protected.96 The Court
did not find this reasoning persuasive. The Court reasoned that even
assuming Defenders of Wildlife had established that funded activities
abroad threaten certain species, they failed to show that one or more of
their members would be directly affected, beyond the members' special
interest in the subject." Therefore, the Defenders of Wildlife did not
show an actual or imminent injury in fact.98 The Court reasoned:

[A] plaintiff raising only a generally available grievance about
government-claiming only harm to this and every citizen's
interest in proper application of the Constitution and laws, and
seeking relief that no more directly and tangibly benefits him
than it does the public at large-does not state an Article III case
or controversy.99

However, as an ancillary note, this issue could have been rectified had
one or more of the members bought a plane ticket to the location, thus
making the injury imminent.100

91. Id. at 559.
92. Id.
93. Id. at 576.
94. Id. at 575-76.
95. Id. at 576.
96. Id. at 563-64.
97. Id.
98. Id.
99. Id. at 573-74.

100. Contra Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S.
167 (2000). In this case, the Supreme Court stated Congress has some range to recognize
injuries-in-fact which were not previously actionable, but cannot create new injuries-in-
fact which never existed. Id.
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2. Standing and the Environment-Friends of Earth v. Laidlaw

The standing doctrine has become more complex. Although the
three-part test remains the same, cases can contradict one another in
application of the doctrine. Friends of Earth v. Laidlaw is an excellent
example of the misalignment in the application of standing. In this case,
after Laidlaw Environmental Services, Inc. bought a wastewater
treatment plant, it was granted a National Pollutant Discharge
Elimination System ("NPDES") permit.101 The permit authorized
Laidlaw to discharge treated water and limited pollutants.'02 Laidlaw's
discharge of mercury into the North Tyger River repeatedly exceeded the
limits set by the permit.03 Ultimately, Friends of the Earth and others
("FOE") filed a citizen suit under the Clean Water Act against Laidlaw,
alleging noncompliance with the NPDES permit, seeking "injunctive
relief and an award of civil penalties."'1" Laidlaw moved for summary
judgment on the ground that the FOE lacked standing to bring the
lawsuit.'05 The district court denied the motion and granted some
monetary relief but failed to grant injunctive relief.'" The FOE appealed
the amount of the district court's civil penalty judgment, but did not
appeal the denial of declaratory or injunctive relief.107 The court of
appeals ordered the case to be dismissed, as it was moot.108 On appeal to
the Supreme Court, in a 7-2 decision, the Court ruled that FOE had
standing to bring the suit on behalf of its members.'1 However
contradictory this may seem, the rule has not changed much as a result of
this holding. It seems that the majority's interpretation in Laidlaw is just
a broader one than that of the interpretation in Lujan.110 The question
now becomes, can the public trust doctrine be used to establish
constitutional standing?

101. Id. at 175-76.
102. Id. at 176.
103. Id. at 177.
104. Id.
105. Id.
106. Id. at 178.
107. Id. at 178.
108. Mootness is another prudential doctrine that has little application in this particular

course of analysis.
109. Friends of the Earth, Inc., 528 U.S. at 187-89.
110. See Winter, supra note 75 and accompanying text.
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III. ANALYSIS

A. Friends of the Parks v. Chicago Park District

Recently, in Friends of the Parks v. Chicago Park District, the
District Court in the Northern District of Illinois addressed this question
of interaction between the public trust doctrine and standing."' The
controversy in the case began when a task force, appointed by then
Mayor Rahm Emmanuel, submitted a report recommending that a
number of parking lots south of Soldier Field be converted into a
museum.112 The museum was publicly endorsed by the Mayor's Office
and was to be run by a nonprofit corporation called the Lucas Museum of
Narrative Art (LMNA). 1 13 The LMNA entered into an agreement with
the appropriate Park District to set the terms pertaining to the use,
construction and operation of the museum.114 The museum was to be
located on the aforementioned plot that the task force recommended
(hereinafter, "Project Area"). 15 The "Project Area is located within
Burnham Park and consists entirely of land recovered from the . . .
waters of Lake Michigan ... "ll6 Under the terms of the agreement, the
LMNA has the right to maintain, manage, and occupy the museum
site.'

The plaintiffs, Friends of the Parks, filed a four-count complaint."
The first three claims alleged violations under § 1983 pertaining to due
process, equal protection, and a state law claim that the defendants acted
ultra vires (without proper authority to act).119 The due process and state
law claims were upheld and the equal protection claim was dismissed

120without prejudice. Interestingly, the fourth count on the complaint
alleged a violation of the public trust.12 1 The defendants filed two
motions in response.122 The first, a 12(b)(6) motion for failure to state a

111. Friends of the Parks v. Chicago Park Dist., No. 14-CV-09096, 2015 WL 1188615,
at *1 (N.D. Ill. Mar. 12, 2015).

112. Id. at *2.
113. Id.
114. Id.
115. Id.
116. Id.
117. Id. at * 1.
118. Id.
119. Id.
120. Id. at *10.
121. Id. at *4.
122. Id. at *2.
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claim, is not significant to this discussion.12 3 However, the defendants
also filed a rule 12(b)(1) motion for lack of standing.124

Within their motion, the defendants argued that the Friends of the
Parks could not establish standing because there was no imminent injury
in fact as the injury was contingent on future events.125 Specifically,
defendants argued that the museum being built was contingent upon the
museum and the Project Area being approved by a number of local
government bodies, including the City Council and the Park District.126

Friends of the Parks responded by arguing that the Park District had
already transferred exclusive rights to the LMNA in violation of the
public trust and without legislative approval.12 7 They further claimed that
the plaintiffs, the citizens of Illinois, had already suffered an injury to the
interest they held in the property.128

The court then addressed the defendant's argument of immanency.129

In response to the argument, the court reasoned that all a plaintiff needed
to show for constitutional standing was a reasonable probability of
suffering a concrete harm.o3 0 The court looked to precedent in Hoover v.
Wagner, Pennell v. San Jose,31 and Sierakowsi v. Ryan.132 From the

123. FED. R. Civ. P. 12(b)(6).
124. Friends of the Parks, 2015 WL 1188615, at *2.
125. Id. at *4.
126. Id.
127. Id. at *2.
128. Id.
129. Id.
130. Id. (citing Hoover v. Wagner, 47 F.3d 845, 847 (7th Cir. 1995) (citations

omitted)).
131. Id.; see also Pennell v. San Jose, 485 U.S. 1 (1998).
132. Id; see also Sierakowski v. Ryan, 223 F.3d 440 (7th Cir. 2000). This case stands

for the proposition that a plaintiff in search of equitable relief need only show a
significant likelihood of sustaining a direct injury. In this case, plaintiff Donald J.
Sierakowski was tested for HIV without his knowledge and consent. Pursuant to 42
U.S.C. § 1983 and 28 U.S.C. § 2201,

Sierakowski sought a declaration that the provision of the Illinois AIDS
Confidentiality Act codified as 410 ILCS 205/8(b)-which under certain
circumstances grants Illinois physicians discretion to test patients for HIV
without their knowledge or consent-is invalid because it violates rights
secured by the Fourth and Fourteenth Amendments to the United States
Constitution.

Id. at 441. The court ultimately ruled that the plaintiffs injury was too conjectural but
recognized the precedent set in the Pennell Decision:

Although we recognize that there are circumstances where the probability
rather than certainty of future injury may support standing to challenge the
constitutionality of a policy, see, e.g., Pennell v. City of San Jose, 485 U.S.
1, 108 S.Ct. 849, 99 L.Ed.2d 1 (1988) (holding that landlords had standing to
challenge an ordinance's constitutionality where there was both a likelihood
of enforcement and a concomitant probability that the landlords' rent would
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precedential case law, the court reasoned that standing was not
preempted solely because the harm to be suffered is not immediate."'
Rather, the plaintiff must only show that harm is likely to occur in the
near future.13 4 "Standing depends upon the probability of harm, not its
temporal proximity.',13 5 The court arrived at the conclusion that the
Friends of the Parks had standing to sue via the public trust doctrine.13 6

Under Paepcke, it is clear that Plaintiffs have standing to assert
their public trust and the related ultra vires state claims.
Plaintiffs further have alleged their rights under the public trust
doctrine are being deprived without procedural due process and
in violation of equal protection, so as to violate the federal
Constitution. Plaintiffs have identified a concrete injury-that
the lands held in the public trust are imminently in danger of
being altered by the actions of Defendants-and this injury can
be redressed by a favorable court decision. Consequently,
Plaintiffs have established that they have standing to pursue their
state and federal claims."'

In the wake of this decision and reasoning, it would seem that the
question of whether the public trust doctrine can be used to establish
standing is easily answerable. However, there is little uniformity
nationwide with regard to this particular application of the doctrine to the
standing analysis.

B. Michigan Citizens for Water Conservation v. Nestle Waters North
America Inc.

In Michigan Citizens for Water Conservation v. Nestle Waters North
America Inc., the Michigan Supreme Court addressed the question of
standing with regard to the public trust and environmental

be reduced), the Supreme Court has made clear that in order to invoke
Article III jurisdiction a plaintiff in search of prospective equitable relief
must show a significant likelihood and immediacy of sustaining some direct
injury.

Id. at 443 (emphasis added).
133. Friends of the Parks, 2015 WL 1188615, at *2.
134. Id.
135. 520 S. Michigan Ave. Assocs., Ltd. v. Devine, 433 F.3d 961, 962 (7th Cir. 2006).
136. Friends of the Parks, 2015 WL 1188615, at *3.
137. Id. (internal citations omitted).
138. Contra Mich. Citizens for Water Conservation v. Nestle Waters N. Am. Inc., 479

Mich. 280, 737 N.W.2d 447 (2007), overruled by Lansing Sch. Educ. Ass'n v. Lansing
Bd. of Educ., 487 Mich. 349, 792 N.W.2d 686 (2010).
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irresponsibility.139 In this case, plaintiffs Nancy and Donald Bollman,

who owned about 850 acres of land around Osprey Lake and other

wetland areas, granted defendants, Nestle, groundwater rights to a 139-
acre area around the Lake and wetland area. 140 The riparians (or

littorals) 141 granted the groundwater right after testing concluded that the

area contained a substantial source of spring water. 142 Nestle

subsequently obtained the necessary permits from the Michigan

Department of Environmental Quality ("MDEQ") to assure compliance

with the Michigan Safe Water Drinking Act. 14 3 Eventually, MDEQ
issued several permits, at different times, to allow Nestle to operate four

wells in the area and to pump out no more than 400 gallons of water per

minute.144 Nestle began pumping shortly after the permits were issued,
with plans to construct a bottling facility in Stanwood, Michigan and

route the water to the location.145 Members of the Michigan Citizens for

Water Conservation ("MCWC"), a non-profit organization, formed to

protect the waters of Michigan.146 Approximately 265 members of the

group are riparian owners in Nestle's pumping operation area.147 MCWC

brought a suit under the Michigan Environmental Protection Act

("MEPA") seeking injunctive relief to prevent the construction of the

bottling facility while the litigation over the right to pump out the water

in the Tri-Lakes area commenced.148 The trial court ruled that MCWC

prevailed on the MEPA claim and that the only appropriate remedy was a

permanent injunction.149 Nestle appealed this ruling, arguing that
plaintiffs lacked standing to bring suit.150 The majority on the court of

appeals held that MCWC had standing in regard to all resources at

issue.15 1 The majority took a legal realist1 52 perspective, reasoning that:

139. Id. at 285, 737 N.W.2d at 449-50.
140. Id. at 286, 737 N.W.2d at 450.
141. See generally ROBERT W. ADLER, ROBIN K. CRAIG & NOAH D. HALL, MODERN

WATER LAW (Robert C. Clark et al. eds., 1st ed. 2013). There is a difference between an
individual who owns land adjacent to a moving body of water and a standing body of
water. Those near a standing body of water are called littorals and those near a moving
body of water are called riparians. For the purposes of this Note, I will use the more
common term 'riparian' to denote an individual who owns land or lives adjacent to a
body of water (including the Great Lakes). Id.

142. Mich. Citizens for Water Conservation, 479 Mich. at 286, 737 N.W.2d at 450.
143. Id.
144. Id. at 286-87, 737 N.W.2d at 450.
145. Id. at 287, 737 N.W.2d at 450.
146. Id.
147. Id.
148. Id. at 287, 737 N.W.2d at 451.
149. Id. at 288, 737 N.W.2d at 451.
150. Id. at 289, 737 N.W.2d at 451.
151. Id. at 289, 737 N.W.2d at 451-52.
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[P]laintiffs have standing because of the complex, reciprocal
nature of the ecosystem that encompasses the pertinent natural
resources noted above and because of the hydrologic interaction,
connection, or interrelationship between these natural resources,
the springs, the aquifer, and defendant Nestle's pumping
activities, whereby impact on one particular resource caused by
Nestle's pumping necessarily affects other resources in the
surrounding area. Therefore, although there was no evidence that
plaintiffs actually used or physically participated in
activities... environmental injuries to those natural resources play
a role in any harm caused to [the surrounding area], which are
used by and adjacent to the property owned by plaintiffs and not
the subject of a standing challenge.153

However, one judge dissented, arguing that plaintiffs lacked standing
because they did not demonstrate that they used the areas in question.154

Therefore, the organization could not demonstrate that it had actually
suffered a concrete, imminent injury in fact that was "distinct from the
public generally."1" Subsequently, both parties sought leave to appeal to
the Michigan Supreme Court.156

On appeal, the defendants conceded that the plaintiffs had standing
with regard to the parts of the Tri-Lakes area in which plaintiffs directly
enjoyed riparian rights.157 The Michigan Supreme Court reasoned that
standing can easily be established where the plaintiffs are riparians
because Nestle's pumping activity may directly impair their riparian
rights.158 Also, because these individuals are members of the MCWC,
they confer standing on the organization in regard to these areas.
However, a great deal of the possible pumping area is not encompassed
in individual property ownership and riparian interest deriving from
individual members.1" The plaintiffs could not show that they had used,
or even had direct access to, the disputed area.'61 The supreme court
majority ultimately rejected the court of appeals' so-called

152. See Norman Silber & Geoffrey Miller, Toward "Neutral Principles" in the Law:
Selections from the Oral History ofHerbert Wechsler, 93 COLUM. L. REv. 854 (1993).

153. Mich. Citizens for Water Conservation, 479 Mich. at 289-90, 737 N.W.2d at 452.
154. Id.
155. Id.
156. Id.
157. Id. at 296, 737 N.W.2d at 456.
158. Id.
159. Id.
160. Id. at 297, 737 N.W.2d at 456-57.
161. Id.
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"interconnectedness theory of standing," stating that it allowed the
plaintiffs to evade a showing of injury in fact.162 The court reasoned that
the injury to be shown did not refer to the environment, but rather it must
refer to the plaintiffs themselves.6 Justice Weaver, in a lengthy dissent,
argued that the majority has simply achieved a goal of depriving the
people of Michigan of the ability to protect the natural resources of the
state."

C. Hybridization of the Public Trust and Standing

When boiled down to the theoretical underpinnings of their
respective rulings, the Friends of the Parks case and the Nestle case are
diametrically opposed.'6 5 The approach to the application of the public
trust doctrine to confer standing in the former appears to be a legal realist
approach.'" In contrast, the approach taken in Nestle extends the
methodology of legal formalism.'67 The question now revolves around
which approach is the right one. This is a particularly difficult question
to answer, as environmental issues especially are not local in nature.
Even what we view as the closed loop of the water cycle is a more
complex issue than it seems at first glance.16 8 The pollution of water in
one region can have a substantial effect on another region because the
water that evaporates and condenses is pushed by the air current and does
not fall in the same place it evaporated from. 169 Realistically, water,

namely freshwater, is a very important resource to protect and important
to allow concerned citizens to seek enforcement of protective regulation
for. Looking at the trend of recent precedent, it becomes evident that the

162. Id. at 298, 737 N.W.2d at 457.
163. Id. (" . . . the relevant inquiry in standing analysis is not whether the environment

suffered injury, but whether the plaintiff suffered injury.").
164. Id. at 312, 737 N.W.2d at 464 (Weaver, J., dissenting).
165. See generally Friends of the Parks v. Chicago Park Dist., No. 14-CV-09096, 2015

WL 1188615, at *5 (N.D. Ill. Mar. 12, 2015); but see Mich. Citizens for Water

Conservation, 479 Mich. 280, 737 N.W.2d 447.
166. See Sibler & Miller, supra note 152 (presenting a lengthy discussion of the

historical roots of legal realism and legal formalism. The point here is that simply trying
to force legal doctrines to fit holes in which they were never meant to is wrong.
Realistically, judges constantly make policy determinations when they rule on cases and,
as such, the law should recognize this fact and be more policy oriented in order to form
the type of legal regime that will produce the democratic society the citizens wish to live

in); see also Chayes, supra note 13.
167. See Sibler & Miller, supra note 152; Chayes, supra note 13.
168. ADLERET AL., supra note 141.
169. Id.
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realist approach that allows for the establishment of standing through the
public trust is the superior one.7 0

Standing is a prudential doctrine that arguably is designed to allow
courts to easily dispose of cases in order to lighten the caseload.'71 It
does make some sense, in that standing can guarantee a court a neatly
organized case and controversy that resembles the tort legal system.
However, it makes little sense in the context of environmental
conservation and protection to disallow citizens to bring meritorious suits
in regard to protecting the environment. It can be argued that the
Supreme Court acknowledges this fact as evidenced by its ruling in
Massachusetts v. EPA. 172 In that case, the issue was whether the EPA had
the authority under the Clean Air Act to regulate the amount of carbon
dioxide and greenhouse gas emissions.73 The State of Massachusetts
argued that it had suffered an injury in fact because the EPA failed to
regulate certain air pollutants causing increased emissions.174 As a result,
air pollutant emissions caused the sea level to rise.'75 Thus, the State of
Massachusetts suffered an injury because the rising sea level led to a loss
of property because the shoreline was drowned.17 6 The Supreme Court
found that the state had standing to sue through this tenuous line of
reasoning.177 This ruling may be the exception that proves the rule for
standing. However, if the entire state had standing to sue on tenuous
logic, it is realistic to confer standing on a citizen living near, or paying
taxes to, the local government that encompasses land adjacent to the
Great Lakes or some other body of water.

In Paepcke v. Public Bldg. Comm 'n, the Illinois Supreme Court
directly addressed the standing question in regard to a group of taxpayers
who sued to prevent the construction of a number of facilities on public
parks.'7 8 The court found that the taxpayers had standing based on the
sheer fact that they were beneficiaries of lands held in the public trust.79

In terms of public policy, it makes sense to allow citizens to sue for the
protection of resources that they, or future generations, may be the
beneficiaries of. Often times, standing may be in direct contradiction to
the health and safety of the public who seek to enforce certain

170. See Chayes, supra note 13.
171. See Winter, supra note 75.
172. Massachusetts v. EPA, 549 U.S. 497, 533-35 (2007).
173. Id. at 528.
174. Id. at 528-29.
175. Id. at 521-22.
176. Id. at 523-24.
177. See generally Massachusetts, 549 U.S. 497.
178. Paepcke v. Pub. Bldg. Comm'n, 263 N.E.2d 11, 21 (111. 1970).
179. Id. at 18.
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regulations. In addition, the fact that the court construed the public trust
doctrine in a broader fashion could be argued as the natural result of the
more conservative Supreme Court's more recent retrenchment of strict
standing doctrine.180

For example, imagine there is a lake near a group of subdivided
homes and commercial buildings. There is a regulation placed on the
lake that some bio-accumulative1 8' chemical, like mercury,182 in the lake
cannot exceed fifty parts per million.183 This particular number or
amount was reached after tests concluded that 100 parts per million
would be safe for human recreation, and the amount was halved to
ensure safety. If the standing doctrine is applied to this set of facts, then
no individual can sue until someone gets sick. Without sickness, there is
no injury in fact, and no indication that the pollution level has become
unsafe. Therefore, the prophylactic measure taken by the testing and
regulating body has essentially been nullified, because by the time there
is an injury in fact, it is too late. The water is already beyond safe levels
of pollution, and the goal of maintaining the water at safe levels for
human recreation has been terminated. It makes little sense in terms of
policy to hold standing in such high regard when it is directly adverse to
policies that promote human health and welfare, and the protection-
present and future-of valuable natural resources.

In addition, if the public trust cannot be used to establish a right to
sue, it has little strength or usefulness to the citizen, or citizens, seeking
to protect the nearby natural resources.

If the public trust is to have any meaning or vitality at all, the
members of the public, at least the taxpayers who are the
beneficiaries of that trust, must have the right and standing to

180. ZYGMUNT J.B. PLATER, ET AL., ENViRONMENTAL LAW AND POLICY: NATURE, LAW,

AND SOCIETY 246 (4th ed. 2010).
181. Bio-accumulation is defined as the accumulation of chemicals in the tissue of

organisms through any route, including respiration, ingestion, or direct contact with

contaminated water, sediment, and pore water in the sediment. See Bioaccumulation
Definition, DICTIONARY.COM, http://dictionary.reference.com/browse/biological-
accumulation (last visited Feb. 20, 2016).

182. Mercury is particularly problematic in the Great Lakes as it is bio-accumulative
and can cause a variety of neurological problems if ingested in excessive amounts.
Mercury has a substantial effect on many industries and people that rely on the water for

different reasons. See Vicki Stamper, Cindy Copeland, & Megan Williams, Poisoning the

Great Lakes: Mercury Emissions from Coal Fired Power Plants in the Great Lakes
Region, NRDC (June 2012), https://www.nrdc.org/air/files/poisoning-the-great-lakes.pdf.

183. Parts per million ("ppm") refers to the typical unit of measurement for pollutants

in water.
184. Paepcke, 263 N.E.2d at 18.
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enforce it. To tell them they must wait upon governmental action
is often an effectual denial of the right for all time.' 85

Rhetorically, there is little value to an unenforceable right. If the public
trust is to have any 'teeth' (colloquially) as an effective policy,
conferring standing through the use of the rights given by it is a logically
necessary condition. If courts simply rubber stamp the legislative
decisions regarding land held in public trust, then the doctrine itself has
no 'teeth' at all. To realize the logical shortcomings of the standing
doctrine in environmental cases where the public trust is relevant, one
need only look to the Lujan case.187 The Court alludes to the fact that,
had an individual member bought a plane ticket to see the endangered
species, standing would have been conferred.18 This sort of minutiae
gets directly at the heart of the illogical nature of the standing doctrine.

Proponents of the standing doctrine as a prudential tool for the
judiciary may argue that this is easily reconcilable.189 When filing an
environmental case, one need only make sure, as a preliminary matter,
that there is a concrete injury in fact and "buy a plane ticket." 90

However, this argument misses the point. Although it may be easy in
some cases to do some act that establishes a formalistic injury in fact,
this argument ignores that the public trust is set up specifically to protect
the general public's interest in the land held for the public itself. The
bigger question looms, specifically as to why the public would need to
establish an injury in fact to enforce a right it already holds.

Another counter argument may rely on the precedential reasoning set
out in the Nestle case.191 However, this logic would be flawed as well.
Firstly, Nestle was overruled by Lansing Schools Education Association
v. Lansing Board of Education.192 Secondly, not only did the court in
Lansing Schools overrule Nestle, it can be argued that the legal realist
perspective is in direct opposition to the formalist reasoning in Nestle.19 3

The court in Lansing Schools re-instituted the approach to standing, in

185. Id. at 18.
186. Id. at 21.
187. Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).
188. Id. at 579.
189. See generally Lujan, 504 U.S. 555.
190. Id. (Colloquially, "buying a plane ticket" would amount to a pre-emptive check,

which ensures that there is a concrete injury in fact by a mere platitude action, like
buying a plane ticket in the Lujan case, for the sole purpose of establishing standing.).

191. See generally Mich. Citizens for Water Conservation v. Nestle Waters N. Am.
Inc., 479 Mich. 280, 737 N.W.2d 447 (2007), overruled by Lansing Sch. Educ. Ass'n v.
Lansing Bd. of Educ., 487 Mich. 349, 792 N.W.2d 686 (2010).

192. Lansing Sch., 487 Mich. 349, 792 N.W.2d 686.
193. Id.
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which a litigant has standing wherever he or she has a legal cause of
action.194 Although the public trust was not used to confer standing in
this case, the tendency toward the legal realist perspective undergirds the
opinion.19 ' "A litigant may have standing .. . if the litigant has a special
injury or right, or substantial interest, that will be detrimentally affected
in a manner different from the citizenry at large or if the statutory
scheme implies that the Legislature intended to confer standing on the
litigant."1 96 If the public trust truly pertains to all those particularly or
specially situated around a natural resource like water, then the
application of this reasoning should not be an issue.

IV. CONCLUSION

In analyzing the case law and the recent trend in the public trust
doctrine and its relation to standing, it seems reasonable that the court
could, and should, construe the public trust as being broad enough a
doctrine to establish a case and controversy.197 If the public trust doctrine
itself is to be given any weight as more than a placation to the citizenry
as a pre-text of conservation and protection of natural resources, it should
be able to be used to confer standing. In light of the ever-shifting nature
of the environment and resources, it seems that it is the citizens' job as
stewards of these resources to protect and conserve them for the present
and future. In order to do that, the public necessarily must have the right
to seek protective action in the judiciary, particularly when the legislative
branches of government confer that right.198 Michigan, particularly for its
unique position with regard to freshwater conservation and its position in
relation to the Great Lakes, should allow for the public trust doctrine to
be used in order to establish standing. It is essential that the legal regime
start reflecting a rational approach to environmental conservation.199 The
Great Lakes region and courts should spearhead that evolution by
allowing citizens to sue through the public trust doctrine as a device to
establish standing.

194. Id. at 372, 792 N.W.2d at 699.
195. Id. at 349, 772 N.W.2d at 686.
196. Id. at 372, 792 N.W.2d at 699.
197. U.S. CONsT. art. m, § 2, cl. 1.
198. See ADLER, ET AL., supra note 168.
199. Conservation can be easily misunderstood. For the purposes of this note,

conservation is meant to reflect the act of preserving or guarding a valuable resource.
Implicit in this term is the idea of effective management and balancing of economic or
business interests with environmental protection. It is not meant to reflect the complete
non-economic interference with the natural order or flow of the environment. See
Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015) (interpreting the statutory phrase
"appropriate and necessary" in the Clean Air Act).
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