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PART I: INTRODUCTION

Gender inequality is a significant problem in the world and women
lack a full realization of fundamental human rights. Even with successes
in global initiatives to empower women, many examples of female
subordination still exist in the world today.! For example, of all the
illiterate adults in the world, two-thirds are women.> Women make up
only 22.5 percent of the members of the world’s national parliaments.’
Nearly six in ten adults who live in poverty are women,’ and just one
percent of the world’s women actually own land.’
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The United States has claimed global leadership in promoting
international human rights, and has made women’s rights an important
aspect of American foreign policy.® Yet, while claiming to lead the
global fight for gender equality, the United States has failed to ratify the
most authoritative international human rights instrument that protects
women from discrimination, the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW).’

CEDAW condemns discrimination on the basis of gender,® requires
its parties to repeal discriminatory laws,’ guarantees equality in
important areas of life,'® and is one of the most widely ratified
international treaties in existence.!! CEDAW comprehensibly and
specifically addresses fundamental rights for women in politics, health
care, education, economics, employment, law, property, and marriage
and family relations. And, unlike other human rights treaties, which only
regulate relations between a nation and its people, CEDAW also compels
state parties to eliminate gender discrimination by a private person or
organization.'?

While the United States is not the only nation that has failed to ratify
CEDAW,13 or its enforcement mechanism, the Optional Protocol,14 the
United States’ failure to ratify the Convention and its enforcement
mechanism has the greatest global impact.'® By failing to ratify CEDAW

6. President Barack Obama, Address to the United Nations General Assembly:
Responsibility for Our Common Future (Sept. 23, 2009) (transcript available at
http://www.un.org/en/ga/64/generaldebate/pdf/US _en.pdf).

7. Ratification, Accessions and Successions, Convention on the Elimination of All
Forms of Discrimination Against Women, UN. TREATY COLLECTION,
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
4&chapter=4&lang=en (last visited April 8, 2016).

8. G.A. Res. 34/180, Convention on the Elimination of All Forms of Discrimination
Against Women, U.N. Doc. A/RES/34/180, at art. 1. [hereinafter CEDAW).

9. CEDAW, supra note 8, at art, 2.

10. CEDAW, supranote 8, at art. 3

11. Status of Ratification, UN. HuM. Rrs. OfF. HIGH COMMISSIONER,
http://indicators.ohchr.org/ (last visited April 8, 2016).

12. Sharanya Sai Mohan, The Battle After the War: Gender Discrimination in
Property Rights and Post-Conflict Property Restitution, 36 YALE J. INT’L L. 461, 471
(2011).

13. Fast Facts about CEDAW, WOMANSTREATY.org (last visited Feb. 2, 2016) (the
countries that have not ratified CEDAW are the United States, Iran, Somalia, Sudan,
South Sudan, and two small Pacific Island nations (Palau and Tonga)).

14. G.A. Res. 54/4, annex, Optional Protocol to the Convention on the Elimination of
All Forms of Discrimination Against Women, U.N. Doc. A/54/49 (Vol. I), at 5 (Dec. 22,
2000) [hereinafter Optional Protocol] (There are 80 Signatories and 105 Parties to the
Optional Protocol.).

15. See Kelsey L. Campbell, As the Indispensable Nation, the U.S. Must Lead in
Eliminating Violence Against Women, HUFFINGTON PosT (Nov. 25, 2014, 9:18AM),
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and the Optional Protocol, the United States has not only crippled
enforcement of the treaty within its own borders, but has also weakened
the potential global reach of the principles of gender equality enshrined
within CEDAW.'®

While the enforcement of CEDAW would not, by itself, eliminate
global gender discrimination, it is necessary to continue the progress that
has already been made. The enforcement of CEDAW against gender
discrimination would keep women’s rights in the global spotlight, adjust
global attitudes towards women, and eventually lead to the acceptance of
a gender nondiscrimination norm being included in customary
international law (CIL). The United States should therefore ratify
CEDAW and sign and ratify the Optional Protocol to help remedy
examples of gender discrimination that exist within its own borders and
to broaden the influence of the convention worldwide.

This Note emphasizes the need for the United States to ratify
CEDAW, arguing that its continued failure to do so perpetuates global
patriarchal values and laws and stalls the potential for the gender
nondiscrimination norm within CEDAW to become a part of CIL,
thereby holding worldwide influence. Part I offers background on
CEDAW as the best international instrument to fight gender
discrimination, first by outlining its effectiveness in comparison to other
international instruments, and then by detailing its history and contents.
Part III describes the United States’ action on the convention thus far, in
addition to describing the immediate potential benefits in the United
States following ratification of CEDAW. The lasting discriminatory
effects of the doctrine of coverture are used as an existing example of
gender inequality in the U.S. that could be diminished with the
enforcement of CEDAW. Part IV uses Saudi Arabia and its male
guardianship system as an example of why simply signing and ratifying
CEDAW is not enough to end gender discrimination. Part V suggests
how the nondiscrimination norms found within CEDAW could be most
effective and bind every country worldwide by becoming a part of CIL.
And lastly, Part VI concludes that CEDAW nratification by the U.S.
would raise public awareness and concern about gender inequality,
encourage certain tenets of women’s rights to be accepted as part of CIL,
and lead to the global cultural, legal, and social reform necessary to
promote global gender equality.

http://www.huffingtonpost.com/kelsey-l-campbell/as-the-indispensable-
nati_b_6218026.html.

16. See Ratifying Women’s Rights — Why the U.S. Should Endorse CEDAW, GEO.
PuB. POL’Y REV. (2011), http://gppreview.com/2011/11/04/ratifying-womens-rights-why-
the-u-s-should-endorse-cedaw/.
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PART II: BACKGROUND
“No society treats its women as well as its men.”"’

Gender inequality remains a significant problem in the world,'® and
discrimination against women is a major source of inequality across the
globe.' Throughout the world, women are discriminated against in
healthcare, education, political representation, employment and most
other areas of their public and private lives.?> Across the globe people,
societies, and governments treat the genders unequally, with girls
disproportionately facing lack of opportunity and less investment in their
health, advancement, and education.?!

Among the most persistent and destructive examples of gender
inequality and discrimination that affect women and girls throughout the
globe are early or child marriage, sexual trafficking, sexual violence,
coercion, and female genital cutting.?* In addition, discriminatory laws
that keep money, land, and other resources out of women’s hands create
the climate for gender-based violence and exploitation.”

These issues are the focus of some concern worldwide and many
nongovernmental organizations have been formed to combat these
examples of gender discrimination?* Many state actors in the
international community have also taken a stand for women’s rights by
passing and enforcing international human rights instruments that affirm
that, “women’s rights are human rights.”” However, some governments

17. HUMAN DEVELOPMENT REPORT 1997, U.S. DEVELOPMENT PROGRAMME, (Oxford
and New York: Oxford University Press, 1997),
http://hdr.undp.org/sites/default/files/reports/258/hdr_1997_en_complete_nostats.pdf.

18. Gender Equality and Women's Empowerment, U.S. AGENCY FOR INT’L DEV.,
http://www.usaid.gov/what-we-do/gender-equality-and-womens-empowerment (last
visited April 9, 2016).

19. See generally Gender Inequality Index, HUMAN DEVELOPMENT REPORT 1997,
http://hdr.undp.org/en/content/gender-inequality-index-gii (last visited April 9, 2016).

20. Id

21 Id

22. See generally GENEVA CTR. FOR DEMOCRATIC CONTROL ARMED FORCES, WOMEN
IN AN INSECURE WORLD: VIOLENCE AGAINST WOMEN FACTS, FIGURES AND ANALYSIS

(Marie Vlachovd & Lea Biason eds., Sept. 2005),
http://www.unicef.org/emerg/files/women_insecure_world.pdf.
23. Id

24. Working Against the Oppression of Women Around the World, WOMEN’S RIGHTS
WORLDWIDE, http://womensrightsworldwide.org/organizations.html (last visited April 9,
2016).

25. Berta Esperanza Hernandez-Truyol, Women's Rights As Human Rights - Rules,
Realities and the Role of Culture: A Formula for Reform, 21 BROOK. J. INT’L L. 605, 629
(1996).
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still justify some forms of discrimination aga  inst women in the name
of culture, religion, or ideology.*®

The United States holds itself out as a role model in the area of
international human rights.”’ The United States’ long-standing
membership in the United Nations Security Council and other United
Nations bodies support those claims.® Former First Lady Eleanor
Roosevelt was influential in the drafting of the Universal Declaration of
Human Rights, which has become a “cornerstone of the international
human rights movement.”” Throughout the Cold War and after, the
United States placed significant emphasis on the promotion of human
rights in its foreign policy.”® Since the 1970’s, American legislation has
also conditioned foreign aid to progress on human rights,>’ and the
United States has used its global influence to bring attention to foreign
human rights violations by placing embargoes on nations that continue to
violate international human rights norms.*

Yet, while quick to condemn human rights violations abroad, the
United States remains one of only seven members of the United Nations
which has not yet ratified CEDAW.> Such a failing hardly makes sense
for a country that appoints itself as a human rights model to be
imitated.* While the United States has enormous power in influencing
other nations to further their protection of human rights, the United
States has not yet taken the important step of ratifying CEDAW to help
formally implement internationally accepted minimum standards
pertaining to women’s human rights.*> While there is no silver bullet

26. Discrimination, ~ AMNESTY INT’L,  https://www.amnesty.org/en/what-we-
do/discrimination/; see also, discussion infra Part I1I B.

27. Amy C. Harfeld, Oh Righteous Delinquent One: The United States ' International
Human Rights Double Standard-Explanation, Example, and Avenues for Change, 4
N.Y.C.L.REv. 59, 60-64 (2001).

28. Id.

29. Id.

30. Robert McMahon, Human Rights Reporting and U.S. Foreign Policy, COUNCIL
ON FOREIGN REL. (Apr. 9, 2009), http://www.cfr.org/lhuman-rights/human-rights-
reporting-us-foreign-policy/p18939#p1

31. Heather Blakeman, Speech-Conditioned Funding and The First Amendment, 13
NW. J. INT’L HUM. RTS. 27, 5-8 (2015).

32. Amy C, Harfeld, Oh Righteous Delinquent One: The United States’ International
Human Rights Double Standard-Explanation, Example, and Avenues for Change, 4
N.Y.C. L. REV. 59, 62; see also Sarah H. Cleveland, Norm Internalization and U.S.
Economic Sanctions, 26 YALE J. INT'L L. 1, 41-44 (2001) (the United States imposed
sanctions for foreign policy purposes approximately sixty-one times between 1993 and
1996).

33. Fast Facts, supra note 13.

34. Harfeld, supra note 32, at 62—63.

35. Ratification, supra note 7.
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solution to combating the global subordination of women, the best
weapon in the fight is CEDAW %

A. CEDAW is the Best International Instrument to Fight Gender
Discrimination

There are several important international treaties that could be used
to combat violations of women’s human rights. The International
Covenant on Civil and Political Rights (ICCPR) is one such international
treaty, which entered into force in 1976 and explicitly endorses gender
equality with regard to civil and political rights, stating, “[plarties to the
present Covenant undertake to ensure the equal right of men and women
to the enjoyment of all civil and political rights set forth in the present
Covenant.”™’ Article 26 of the ICCPR also broadly provides for “equal
protection of the law” and “effective protection against discrimination”
based on grounds including sex.*® The ICCPR has been ratified by 168
state parties.”” However, while the Human Rights Committee is
empowered to hear individual claims by the Optional Protocol to the
ICCPR, there are only thirty-five country signatories to the Optional
Protocol, severely limiting its effectiveness.*’

Like Article 3 of the ICCPR, Article 3 of the International Covenant
on Economic, Social, and Cultural Rights (ICESCR) similarly provides
that men and women are equally entitled to the “rights set forth” in the
Covenant.*’ While the ICESCR has been ratified by 162 state parties, the
United States has signed but not ratified this convention.” While both
the ICCPR and the ICESCR contain general nondiscrimination
provisions, neither is specifically aimed at the particular types of
discrimination that women face.*’

CEDAW is an intemational treaty adopted in 1979 by the United
Nations General Assembly.* It is considered the ‘international bill of

36. CEDAW, supra note 8.

37. G.A. Res. 2200A (XXI), The International Covenant on Civil and Political Right,
U.N. Doc. A/6316, at art. 3 (Mar. 23, 1976) [hereinafter ICCPR).

38. Id. atart. 26.

39. Id atart3.

40. Id.

41. G.A. Res. 2200A (XXI), The International Covenant on Economic, Social, and
Cultural Rights, UN. Doc. A/6316, at art. 3 (Jan. 3, 1976) [hereinafter ICESCR].

42. Id.

43. Sai Mohan, supra note 12, at471.

44. CEDAW, supra note 8.
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rights’ for women, and entered into force on September 3, 1981.*° To
date, it has been ratified by 188 states.*

CEDAW was the first international treaty to wholly address
fundamental rights for women in politics, health care, education,
economics, employment, law, property, and marriage and family
relations, and is the most authoritative human rights instrument to protect
women from discrimination.”” Unlike other human rights instruments,
which only regulate interactions between a nation and its people,
CEDAW also requires state parties to eliminate discrimination against
women by a private person or organization,” and is one of the most
widely ratified international treaties in existence.’” Because of
CEDAW?’s specific focus on women’s rights and its wide international
acceptance and binding effect, CEDAW is the best international
instrument to combat global gender discrimination.

According to the preamble of the CEDAW Convention, the
elimination of all forms of discrimination against women is necessary to
ensure real equality between men and women.® The Convention
includes protection from both intended and unintended discrimination by
defining discrimination against women in the following terms:

[a]ny distinction, exclusion or restriction made on the basis of
sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of
their marital status, on a basis of equality of men and women, of
human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field.”!

The definition of “discrimination against women” employed in the
Convention is much broader than those contained in the ICCPR and the
ICESCR.*? CEDAW also specifically addresses women’s human rights

45. CEDAW, supra note 8.

46. Ratification, supra note 7.

47. Statement in Support of U.S. Senate Ratification of the Convention on The
Elimination of All Forms of Discrimination Against Women (CEDAW), Women’s
Rights Division of Human Rights Watch (2002),
http://www .hrw.org/legacy/backgrounder/wrd/cedaw-statement.pdf.

48. Sai Mohan, supra note 12, at 471.

49. Status of Ratification, supra note 11.

50. CEDAW, supra note 8, at Preamble.

51. CEDAW, supra note 8, at art. 1 (the definition of discrimination found in Article
1 covers both, intended (“purpose™) as well as unintended (“effect”) discrimination).

52. Sarah C. Zearfoss, The Convention for the Elimination of All Forms of
Discrimination Against Women: Radical, Reasonable, or Reactionary?, 12 MICH. J. INT’L
L. 903, 907 (1991).
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more than the other previously mentioned treaties. In fact, Article §
requires states to take all appropriate measures to

modify the social and cultural patterns of conduct of men  and
women, with a view to achieving the elimination of prejudices
and customary and all other practices which are based on the
idea of the inferiority or superiority of either of the sexes or on
stereotypes roles for men and women.”

Article 2 of CEDAW establishes a plan for putting an end to sex-
based discrimination by mandating that, “[s]tate[] [p]arties condemn
discrimination against women in all its forms, [and] agree to pursue by
all appropriate means and without delay a policy of eliminating
discrimination against women.”** Articles 7 and 8 of CEDAW expressly
address the rights of women to nondiscrimination in both public and
political spheres, as well as their right to equality with men.*

States that ratify the Convention are required to protect gender
equality in their domestic legislation, repeal all discriminatory provisions
in their laws, and enact new provisions to guard against discrimination
against women.® States ratifying the Convention must also establish
public institutions to assure women protection against discrimination and
make strides to eliminate all forms of discrimination against women by
individuals and organizations.”’

The Committee on the Elimination of Discrimination Against
Women is the U.N. treaty body that oversees CEDAW.*® The formation
of this committee is outlined in Article 17 of CEDAW, which also
created the rules, purpose, and procedures of the committee.”> According
to Article 18, states must report to the committee on their progress in
implementing CEDAW within their specific country.** Initial reports
detailing the current status of discrimination against women in each
reporting country are required and must specifically address each article

53. CEDAW, supra note 8, at art. 5.

54. Id atart. 2.

55. Id atart. 7 & 8.

56. Id. atart. 2.

57. Id. at art. 2(¢).

58. See generally Committee on the Elimination of Discrimination against Women,
UN WOoMEN, http://www.un.org/womenwatch/daw/cedaw/committee.htm (last visited
April 9, 2016).

59. CEDAW, supra note 8, at art. 17.

60. Id. atart. 18,
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of CEDAW.' States are required to prepare and submit these initial
reports within one year of ratifying CEDAW.® Periodic reports detailing
the state’s progress in submitting to the articles of CEDAW are also
required.® States that are party to CEDAW are required to provide
reports every four years, but the committee can request a report at any
time to dictate greater accountability.* Along with issuing annual reports
and offering advice to reporting countries, the committee has the ability
to issue general recommendations that expand on its views of the
obligations imposed by CEDAW.%

When governments become state parties to CEDAW, they can
declare that they will not be bound to particular parts of the treaty.®® This
is known as “entering a reservation” and is permitted under Article 28 of
CEDAW. Article 28(2) of CEDAW provides limits to that right and
forbids any reservation that is “incompatible with the object and purpose
[of CEDAW]. ... "%

CEDAW is one of the most greatly reserved treaties in the U.N.
human rights system.® State parties have entered reservations to articles
on the bases that domestic law, tradition, religion, or culture conflict with
those Convention principles, and justify their reservations on that basis.”
These reservations limit the effectiveness of CEDAW by limiting the
obligations of state parties under the treaty.

The Optional Protocol to CEDAW was adopted by the U.N. General
Assembly on October 6, 1999, and entered into force December 22,
2000.”" Currently, it has 80 signatories and 104 parties.”” Only
governments that have already ratified CEDAW can agree to be bound
by the Optional Protocol.” The Optional Protocol is a side-agreement to
the Convention, and recognizes the ability of the CEDAW Committee to
consider complaints from individuals.”* Before the Optional Protocol,

61. UN. Office of the High Commissioner for Human Rights, Fact Sheet No. 22,
Discrimination against Women: The Convention and the Committee (Feb. 1995),
http://www.refworld.org/docid/47947740d.html [hereinafter OHCHR].

62. Id .

63. Id.

64. Id.

65. Id.

66. CEDAW, supra note 8, at art. 28.

67. Id.

68. Id. at art. 28(2).

69. OHCHR, supra note 61.

70. Id.

71. Optional Protocol, supra note 14.

72. Id.

73. 1d.

74. Id. atart. 1.
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CEDAW could only be enforced through the committee consulting with
state parties regarding their national reports or by referring disputes
about the interpretation and implementation of CEDAW to arbitration or
the International Court of Justice.”” The Optional Protocol was
introduced to address this lack of individual complaint mechanism
regarding rights in the Convention.”

The Optional Protocol did not create new rights, but sought to
strengthen the operation of CEDAW by establishing an individual
complaint mechanism, called the Communications Procedure.” The
Communications Procedure was established in Articles 1 to 7 of the
Optional Protocol”®and gives individuals or groups the right to complain
to the CEDAW Committee about violations of rights contained in the
Convention.”” The Communications Procedure is a mechanism through
which an individual or a group of individuals from within a country can
bring an alleged violation of a woman’s right to the CEDAW
Committee’s attention.®® By ratifying the Optional Protocol, a country
acknowledges the ability of the CEDAW Committee to provide
recommendations regarding written communications alleging violations
of rights set out in the CEDAW Convention.®'

A complaint can only concern a country that is party to the
Convention and the Protocol,®? and the accused violations must be linked
to State action or inaction or the conduct of State officials in exercising
their public positions.® In order to form the basis of a communication
under the Protocol, alleged violations must be based on “any of the rights
set forth in the Convention.”® Before a communication will be
considered, all domestic remedies must be exhausted, unless such

75. Why an Optional Protocol, UN WOMEN,
http://www.un.org/womenwatch/daw/cedaw/protocol/why.htm (last visited April 9,
2016).

76. Id.

77. 1d.

78. Optional Protocol, supra note 14, at arts. 1-7.

79. Id

80. A Lever for Change: Using the Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination Against Women, EQUALITY AND HuM. RTS.
CoMM'N, 17, available at
http://www.equalityhumanrights.com/sites/default/files/documents/humanrights/a_lever_
for_change.pdf (last visited Aprit 9, 2016).

81. /d.

82. Optional Protocol, supra note 14, at art. 3.

83. Id., atart. 2.

84. Id.
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remedies are unreasonably prolonged or unlikely to give effective
relief.®*

The Inquiry Procedure is set forth in Articles 8 and 9 of the Optional
Protocol, and allows the Committee to investigate serious or systematic
violations of women’s rights in a specific country.® The Inquiry
Procedure is a mechanism that enables the CEDAW Committee to
independently initiate and conduct investigations on large-scale or
widespread violations of women’s rights occurring within the country
that is party to the convention and protocol.®” Countries may choose to
‘opt-out’ of the inquiry procedure, but they may not enter reservations to
the Optional Protocol.®® Both the communications and inquiry
procedures enable the CEDAW Committee to consider and issue
recommendations to violating governments and to strengthen the
operation of CEDAW at the country level.

Many other treaties®® also have committees, which oversee the
continued compliance of countries. These committees can hear
grievances regarding a country’s compliance with its treaty obligations,
but most committees only allow grievances to be filed by one country
against another. °° The Human Rights committee actually only allows
inter-state complaints.”’ As detailed above, CEDAW allows complaints
against individuals or state actors and contains a procedure that
empowers the committee to instigate independent investigations, making
CEDAW’s core principles more widely enforceable than other
international instruments.

85. /d. at art. 4.

86. Id. atarts. 8 & 9.

87. Id. atart. 9.

88. Id. atarts. 10 & 17.

89. Human Rights Bodies - Complaints Procedures, UN. HuM. RTS. OFF. HIGH
COMMISSIONER,
http://www.ohchr.org/EN/HR Bodies/TBPetitions/Pages/HRTBPetitions.aspx#interstate
(last visited April 9, 2016) (such as the Committee on the Elimination of Racial
Discrimination (CERD), the Committee on Economic, Social and Cultural Rights
(CESCR), the Convention Against Torture (CAT),the Convention on the Rights of
Children (CRC), and ICCPR).

90. Id. (such as; CAT, CMW, CED, ICESCR, CRC).

91. ICCPR, supra note 37, at art. 1.
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PART III: ANALYSIS
A. United States’ Action on CEDAW

President Jimmy Carter signed CEDAW in 1979, within the first
year of its adoption.”> However, the United States Senate has never
ratified CEDAW and without ratification the United States is not bound
by the convention.” In 1980, when submitting CEDAW to the Senate for
its advice and consent to ratification, President Carter noted that most of
the Convention’s provisions are consistent with the United States’
Constitution and laws.** He also noted that although

certain provisions of the Convention raise questions of
conformity to current United States law . . . the Departments of
State and Justice and other interested agencies of the Federal
Government concur in the judgment that, with the adoption of
certain qualifications and, possibly, appropriate implementing
legislation, there are no constitutional or other legal obstacles to
United States ratification.”

Nevertheless, the Senate took no action concerning CEDAW until
1988, supposedly because the Reagan and Bush Administrations had the
convention “under review.”® The United States Senate has held
numerous hearings regarding CEDAW ratification, but has never
continued towards ratification.”” In 2002, the Senate Foreign Relations
Committee voted to approve CEDAW,*® and the Obama Administration
supports CEDAW ratification, but has still not accomplished it.” The
United States is one of only seven countries, and the only industrialized

92. President’s Message to the Senate Transmitting the Convention on the
Elimination of All Forms of Discrimination Against Women, PUB. PAPERS 2715 (Nov.
12, 1980).

93. Status of Ratification, supra note 11.

94. Ratification, supra note 7.

95. President’s Message, supra note 92.

96. Convention on the Elimination of All Forms of Discrimination against Women:
Hearing Before the Senate Comm. on Foreign Relations, 101st Cong., 2d Sess. 36
(1990).

97. Harold Hongju Koh, Why America Should Ratify the Women's Rights Treaty
(Cedaw), 34 CASE W. RES. J. INT’L L. 263, 265 (2002).

98. Id

99. Jessica Riggin, The Potential Impact of CEDAW Ratification on US Employment
Discrimination Law: Lessons From Canada, 42 CoLUM. HUM. RTS L. REv. 541, 542
(2011).
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nation, that has failed to ratify CEDAW.'® Similarly, the United States
has not signed CEDAW’s Optional Protocol.'”!

The United States’ failure to ratify CEDAW is consistent with the
country’s general trend of resisting ratification of human rights
treaties.'” At the heart of United States’ general resistance to ratifying
human rights treaties is “the notion of sovereignty and the all-
encompassing supremacy of the United States Constitution, and its
delineation of state and federal powers.”'® There is a fear among some
United States lawmakers that human rights treaties will weaken United
States sovereignty, or change the laws of the country altogether.'®!

Other opponents of ratification by the United States point to the
‘dangers’ of subjecting United States practices and laws to outside
scrutiny by the CEDAW Committee.'” Some U.S. government officials
do not want domestic action and authority questioned by foreign
governments or international organizations, nor do they want allegations
of article violations to be inspected or judged by the international
community.'® Additionally, opponents of ratification argue that U.S.
laws already protect against sex discrimination and that the U.S.
government is already committed to their enforcement.'”’ As a result,
opponents of ratification argue that ratification of CEDAW would not
enhance the rights of women in the United States.!® Opponents argue
that the United States is already a global leader in women’s rights so
ratification of CEDAW would neither help advance U.S. national
interests within the international community nor enhance the rights of
women globally.'® These reasons have combined to stall ratification of
CEDAW within the United States.

B. Immediate Potential Benefits of CEDAW Ratification in the United
States

The opponents of CEDAW ratification by the United States argue
that the United States does not need to ratify CEDAW to enhance the

100. Id.

101. Ratification, supra note 7.

102. Ann M. Piccard, U.S. Ratification of Cedaw: From Bad to Worse?, 28 L. & INEQ.
119, 132-33 (2010). )

103. 1d.

104. Id. at 133.

105. Senate Judiciary Committee Subcommittee Holds Hearings on the Convention for
the Elimination of Discrimination Against Women, 105 AM. J. INT'L L. 147, 148 (2011).

106. Id.

107. I1d.

108. Id.

109. Id.
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rights of women within its borders. However, one existing example of
gender inequality that exists within the United States that could be
challenged through CEDAW enforcement, and violates, at a minimum,
Articles 2, 5, and 15 of CEDAW is the lasting effects of the doctrine of
coverture.

The doctrine of coverture is the legal fiction where the marriage of a
man and a woman united them as a single legal entity by consolidating
the two people, leaving the husband as the dominant public figure.''
English common law'" referred to wives as femes covert, or women
whose husbands covered their political, financial, and legal
personhood.''>  Upon marriage, coverture meant “that women
suspendl[ed} their legal existence, giving way to those of their
husbands.”'"* Under coverture, a married woman effectively lost control
over all of her possessions and whatever property she had brought to, or
acquired during the marriage was subject to her husband’s control.'™* In
addition, a woman’s husband had the right to control her behavior by
disciplining her, even physically, when she disobeyed him or the “rules
of decorum.”'”® Coverture meant “women could not sue or be sued, be
held liable for contracts, incur debts on necessary items, or, unless it
could be shown that she did so without her husband’s consent, commit
minor crimes.”''® Rather, through marriage, wives became “merely
agents of their husbands,” having no remaining autonomous legal
identity of their own.""

Coverture was brought to the United States because of the influence
of the English common law.'® In the early years of American
nationhood, the common law doctrine of coverture caused the marriage

110. See WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 625-26.

111. English Common Law, BLACK’S LAW DICTIONARY (10th ed. 2014) (English
common law is “[t}he body of law deriving from law courts as opposed to those sitting in
equity ... The common law evolved from custom and was the body of law created by and
administered by the king’s courts.”).

112. ARIANNE CHERNOCK, MEN AND THE MAKING OF MODERN BRITISH FEMINISM, 91
(2009). )

113. Maggie Cheu, Now and Then: How Coverture Ideology Informs the Rhetoric of
Abortion, 22 TEX.J. WOMEN & L. 113, 115 (2012).

114. Yvette Joy Liebesman, No Guarantees: Lessons from the Property Rights Gained
and Lost by Married Women in Two American Colonies, 27 WOMEN’S RTS. L. REP. 181,
184 (2006).

115. See generally ELIZABETH M. SCHNEIDER, BATTERED WOMEN AND FEMINIST
LAWMAKING (2000).

116. Id.

117. 1.

118. CHERNOCK, supra note 112, at 93.
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relationship to be hierarchical,'”® and “erased married women’s legal

existence, maintained patriarchy, [and] treated wives and their property
as the husband’s chattel.”'?® Because of the doctrine of coverture, wives
existed within marriage “as a dependent: without property or the legal
prerogative to earn it, and impaired in her capacity to contract, to convey
or devise property, and to file suit.”'*'

In the early 1800s, the doctrine of coverture was in force practically
everywhere in the United States.'?> Coverture began to be disassembled
in the United States through legislation at the state level. In 1839
Mississippi passed the Mississippi Married Women’s Property Law.'?
The Mississippi Married Women’s Property Law allowed married
women to inherit property in their name, own property during their
marriage, and most importantly, have control and management of that
property during marriage.'** Continuing through the 1840’s, a number of
states followed Mississippi’s lead by enacting their own “married
women’s property acts.”'?

In the 1850s and 1860s, a second group of laws, passed at the state
level, continued the disassembly of coverture by the establishment of
separate estates for married women.'”® An additional stage of married
women’s property laws culminated in statutes that allowed married
women to keep and control their own earnings.'?” These changes created
a more equal system of marriage in the United States by eliminating
some of the difference in treatment between married men and women.'?®

Child custody laws also progressed from favoring the husband/father
over the wives/mother.'” Then, in 1871, Alabama was the first state to

119. Reva B. Siegel, Home As Work: The First Woman's Rights Claims Concerning
Wives’ Household Labor, 1850-1880, 103 YALEL.J. 1073, 1082 (1994).

120. Danaya C. Wright, Well-Behaved Women Don't Make History: Rethinking
English Family, Law, and History, 19 Wis. WOMEN’S L.J. 211, 226 (2004).

121, Id.

122. EpITH M. PHELPS, SELECTED ARTICLES ON WOMAN SUFFRAGE 11 (3rd rev. ed.
1916).

123. Inara K. Scott, 4 Window for Change: Conflicting Ideologies and Legal Reforms
in Late Nineteenth-Century Oregon, 37 WILLAMETTE L. REV. 433, 464 (2001).

124. Richard H. Chused, Married Women’s Property Law: 1800-1850, 71 GEo. L. J.
1361, 1366 (1982-1983).

125. Siegel, supra note 119, at 1082-83.

126. Scott, supra note 123, at 464.

127. 1d.

128. Amber Bailey, Redefining Marriage: How the Institution of Marriage Has
Changed to Make Room for Same-Sex Couples, 27 WIS. J. L. GENDER & SocC’y 305, 316
(2012).

129. Id. at 317.
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rescind the legal right of men through coverture to beat their wives."* In
the same year, the Massachusetts Supreme Court rejected a husband’s
manslaughter defense that he had a right to chastise his wife for
drunkenness.”! Although the Alabama and Massachusetts cases declared
husbands did not have the right to physically chastise their wives, no
criminal penalties were yet attached to physical abuse.'” In fact, in a
case only three years earlier, the North Carolina Supreme Court declared
that although a husband’s whipping of his wife “would without question
have constituted a battery if the subject of it had not been the defendant’s
wife,” the court refused to convict him of assault and battery, ruling that
if domestic assaults were prosecuted, “the evil of publicity would be
greater than the evil involved in the trifles complained of.”"> However,
in 1882 Maryland was the first state to enact a law that punished wife
beaters with forty lashes or a year in jail.'**

In 1966, the United States Supreme Court put a modern gloss on
William Blackstone’s conventional phrasing of the doctrine of
coverture'”® saying that, a “[h]usband and wife are one - and that one is
the husband.”'*® In fact, the Supreme Court did not give “constitutional
impetus” to eliminating male control over marital property until 1981,
when it decided Kirchberg v. Feenstra’’ After Kirchberg, states

130. Fulgham v. State, 46 Ala. 143 (1871) (ruling that a married woman deserved
protection under the law. The ruling stated that “A rod which may be drawn through the
wedding ring is not now deemed necessary to teach the wife her duty and subjection to
the husband. The husband is therefore not justified or allowed by law to use such a
weapon, or any other, for her moderate correction. The wife is not to be considered as the
husband’s slave. And the privilege, ancient though it be, to beat her with a stick, to pull
her hair, choke her, spit in her face or kick her about the floor, or to inflict upon her like
indignities, is not now acknowledged by our law.”).

131. Commonwealth v. McAfee, 108 Mass. 458, 461 (1871) (A husband had hit his
inebriated wife several times; she feel as a result, hit her head, and died. The
Massachusetts Supreme Court held that, “beating or striking a wife violently with the
open hand is not one of the rights conferred on a husband by the marriage, even if the
wife be drunk or insolent.”).

132. NATIONAL RESEARCH COUNCIL, UNDERSTANDING VIOLENCE AGAINST WOMEN
(Nancy A. Crowell & Ann W. Burgess eds., National Academy Press) (1996).

133. State v. Rhodes, 61 N.C. 453, 453 (1868).

134. U.S. CoMM’N ON CiviL RIGHTS, UNDER RULE OF THUMB: BATTERED WOMEN AND
THE ADMINISTRATION OF JUSTICE 2 (Jan. 1982),
https://www.law.umaryland.edu/marshall/usccr/documents/cri2w8410.pdf.

135. WILLIAM BLACKSTONE, COMMENTARIES, 430 (“[b]ly marriage the husband and
wife are one person in law.™).

136. United States v. Yazell, 382 U.S. 341 (1966).

137. 450 U.S. 455, 45960 (1981) (finding that a (now superseded) Louisiana statute
that gave a husband the unilateral right to dispose of jointly owned community property
without his spouse’s consent violated the Equal Protection Clause reasoning that,
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continued to chip away at the subordination of married women in the
United States through statute."*®

Today, coverture is usually treated as a legal relic.”*® However, while
the most debilitating aspects of coverture had been eliminated by statute
and litigation, subtle effects of this legal doctrine still linger in the United
States today. For example, one out of every six American women has
been the victim of sexual assault or rape, and one in three American
women has been beaten, coerced into sex, or otherwise abused during her
lifetime.'*® “Women represent only 3.1 percent of CEOs, 14.9 percent of
board of director’s members, and 12.5 percent of executive officers,
while women make up 40.9 percent of the [American] labor force.'"!
Women still face a significant wage gap in the work force,'* and it is
usually the woman who is adversely affected by corporate rules against
marriage between employees.'* Moreover, it is most often the woman
who suffers the greatest economic loss upon termination of a marriage,
since her contribution to the family is not usually considered as
auspicious as the husband’s contribution.'* It is the wife who is most
frequently an innocent victim of government forfeiture and bankruptcy
laws.'* A

Less subtle remnants of coverture also still exist within the United
States. Under coverture, “[t]he rape of a married woman by her husband
himself was not a transgression at all because a man was allowed to treat
his chattel as he deemed appropriate.”'*® While the marital rape
exemption has largely been eliminated in the United States, legal
distinctions between marital rape and non-marital rape still exist.'*” Some
states have statutes that provide for lesser penalties for sexual offenses

“gender-based discrimination is unconstitutional absent a showing that the classification
substantially furthers an important governmental interest™).

138. Bailey, supra note 128, at 317.

139. 1d.

140. See Ratifying Women's Rights — Why the U.S. Should Endorse CEDAW, GEO.
PuB. POL’Y REV. (2011), http://gppreview.com/2011/11/04/ratifying-womens-rights-why-
the-u-s-should-endorse-cedaw/.

141. Id.

142. Id

143. Nicole Buonocore Porter, Marital Status Discrimination: A Proposal for Title VII
Protection, 46 WAYNE L. REV. 1, 6 (2000).

144. Id.

145. Robert B. Chapman, Coverture and Cooperation: The Frim, the Market, and the
Substantive Consolidation of Married Debtors, 17 BANKR. DEV. J. 105, 108 (2000).

146. Morgan Lee Woolley, Marital Rape: A Unique Blend of Domestic Violence and
Non-Marital Issues, 18 HASTINGS WOMEN’S L.J. 269, 276 (2007).

147. Id. at 281.
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committed by spouses.'*® In others, proving marital sexual offenses have
additional requirements.'*’

Additionally, under coverture, state courts in the United States
required women to take their husbands’ last names at marriage in order
“to vote, drive, sue, and obtain passports.”150 While women are now
permitted to keep their names at marriage, the system still “favors the
traditional approach of women taking their husbands’ names.”"*! In many
states “women are encouraged to take their husbands’ [last names] at
marriage by being offered an expedited name-change process that is
shorter, less expensive, and less invasive than the statutory process that
men must complete.”152 In every state in the U.S. upon marriage, a
woman can automatically change her last name to her husbands’ by
merely using his last name on the marriage certificate.'> Only nine states
permit men to change their last name through the same process.'**

The lasting effects of the doctrine of coverture violate Article 2 of
CEDAW.'® As stated above, Article 2 requires state parties to condemn
discrimination against women in all its forms, and to pursue a policy of
eliminating discrimination against women.'”® The gender inequality
illustrated in different rape statutes and name change laws are clearly in
violation of this positive obligation. The lasting effects of coverture also
violate Article 15 of CEDAW, which requires states to “accord to
women, in civil matters, a legal capacity identical to that of men and the
same opportunities to exercise that capacity,”*’ and Article 16(1), which
provides that states “shall take all appropriate measures to eliminate
discrimination against women in all matters relating to marriage and
family relations.”'*

148. Id.

149. Id. at 283.

150. Meegan Brooks, For Nontraditional Names’ Sake: A Call to Reform the Name-
Change Process for Marrying Couples, 47 U. MICH. J. L. REFORM 247, 251 (2013).

151. Id at254.

152. Id. at 247.

153. Id. at 255.

154. Id. (Those states are: California (CAL. Civ. PROC. CODE § 1279.6 (West 2013)),
Georgia (GA. CODE ANN. § 19-3-33.1 (2010)), Hawaii (HAwW. REV. STAT. § 574-1 (2006)),
Iowa (Iowa CoDE § 595.5 (2011)), Massachusetts (MASS. GEN. LAWS ch. 46, § 1D
(2010)), Minnesota (MINN STAT. ANN. § 517.08 (West 2006)), New York (N.Y. Civ.
RIGHTS Law § 65 (McKinney 2009); N.Y. DoM. REL. Law § 15 (McKinney 1999)),
North Dakota (N.D. CENT. CODE § 14-03-20.1 (2009 & Supp. 2011)), and Oregon (OR.
REV. STAT. § 106.220 (2011)).

155. CEDAW, supra note 8, at art. 2.

156. Id.

157. Id. atart. 15.

158. Id. at art. 16(1).
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It is evident that the opponents of CEDAW ratification by the United
States, who claim that ratification is unnecessary because U.S. laws
already sufficiently protect against gender discrimination, are mistaken.
If the United States ratified CEDAW and signed and ratified the Optional
Protocol, women in the U.S. could seek redress for these lingering
examples of coverture.'”

CEDAW enforcement in the United States could be effective
partially because the United States already enshrines equality in its
domestic laws.'®® While there are always areas with room for
improvement, the United States population has a generally supportive
view of gender equality.'®' Public opinion would most likely support any
CEDAW recommendation that illuminates discriminatory laws or
practices in the United States. These public opinions are vital to the
success and influence of CEDAW. While ratification of CEDAW by the
United States would be an important step to enforcing nondiscrimination
norms enshrined within CEDAW, those steps would not be sufficient to
effect total positive change.

PARTIV

While a CEDAW Committee recommendation would have a marked
effect on redressing examples of gender discrimination in the United
States, simply signing and ratifying the convention is not enough to
effect total positive change. If a country enters broad reservations to the
convention, or has domestic policy, culture, or religious ideas that are in
conflict with the gender nondiscrimination norms within the convention,
the treaty’s attempted enforcement would not be enough to remedy
examples of gender discrimination within the country.

Saudi Arabia signed CEDAW on September 7, 2000, and ratified it
the same day.'” Saudi Arabia’s ratification of the convention was
formalized through a Royal Decree on August 28, 2000,'® but the
country has not signed or ratified the Optional Protocol to the

159. See discussion supra Part 1II A (explaining the different enforcement mechanisms
women in the United States could take advantage of to combat gender discrimination in
the United States if the country ratified CEDAW).

160. U.S. CONST. amend. XIV, § 1.

161. Gender Equality Universally Embraces But Inequalities Acknowledged, PEW RES.
C1R. (2010), http://www.pewglobal.org/2010/07/01/gender-equality/.

162. Ratification, supranote 7.

163. Perpetual Minors: Human Rights Abuses Stemming from Male Guardianship and
Sex  Segregation in  Saudi  Arabia, HuM. R1S. WATCH  (2008),
http://www.hrw.org/reports/2008/04/19/perpetual-minors-0.
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Convention.'® In addition, Saudi Arabia ratified CEDAW with two
reservations:

1. “In case of contradiction between any term of the Convention
and the norms .of Islamic law, the Kingdom is not under
obligation to observe the contradictory terms of the Convention.

2. Saudi Arabia does not consider itself bound by paragraph 2 of
article 9 of the Convention'®, and paragraph 1 of article 29'% of
the Convention.” '’

Saudi Arabia’s reservations to CEDAW seem to argue that, “it is
legitimate to deny women human rights on the basis of cultural
particularism [since] they purport to rest on divine authority.”'®

The implication of Saudi Arabia’s reservations suggest that the
country believes that women’s international human rights can be in
conflict with Islamic law,'®® but CEDAW does not allow for exceptions
based on cultural or religious preference.'” Although CEDAW does not
explicitly require that religious doctrines be disregarded where they
would cause the discrimination of women, the convention does not make
any religious allowances for upholding male superiority.'”!

Saudi Arabia’s reservations to CEDAW illustrate the general public
attitude about gender discrimination in the country.'”” While Saudi
Arabia has signed and ratified CEDAW, the country is a stark example
of how becoming a party to the convention is insufficient without also

164. Ratification, supra note 7.

165. CEDAW, supra note 8, at art. 9. (requiring “States Parties to grant women equal
rights with men with respect to the nationality of their children”).

166. Id. (requiring that “[a]ny dispute between two or more States Parties concerning
the interpretation or application of the present Convention which is not settled by
negotiation shall, at the request of one of them, be submitted to arbitration. If within six
months from the date of the request for arbitration the parties are unable to agree on the
organization of the arbitration, any one of those parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute of the Court.”).

167. CEDAW, supra note 8, RESERVATIONS TO CEDAW.

168. Ann Elizabeth Mayer, Islamic Reservations to Human Rights Conventions: A

Critical Assessment, (1998), http://www.verenigingrimo.nl/wp/wp-
content/uploads/recht]5_mayer.pdf.

169. Id

170. CEDAW, supra note 8, at art. 28.

171. 1d.

172. Saudi Arabia’s Obligations under International Law: Concluding Observations of
the CEDAW Committee (Feb. 2008),

http://www hrw.org/reports/2008/saudiarabia0408/5.htm.
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enshrining the principles of gender nondiscrimination in domestic laws
and public consciousness.

Saudi Arabia is a monarchy currently governed by King Salman bin
Abdulaziz Al Saud, successor to King Abdullah bin Abdulaziz Al-Saud
who died in 2015.'” The King is both head of state and head of
government.'”* Saudi Arabia is the Arab world’s only formal theocracy
and is founded on the tenets of Islam.'” In 1992, Saudi Arabia enacted
its Basic Law, which resembles a constitution by providing the power
and duties of the State as well as enumerating certain rights of
individuals.'” Article 7 of the Basic Law states that Islamic Shari’ah law
is the foundation of the country, and that the Qur’an gives the
government authority and governs all regulation of the country and
comprises the written law in Saudi Arabija.'”’

Saudi Arabia interprets Islam in a strictly fundamentalist manner.'”®
In Saudi Arabia, the Kingdom is founded on the most “traditional and
conservative form of Islam known as Wahhabism.”'” Wahhabism is a
“textual interpretation [of the Qur’an] hallmarked by its intolerance for
other Islamic traditions and modernity,” including women’s rights.'*°

In Saudi Arabia, Wahhabism, and a single passage in the Qur’an,'®'
gave rise to the institutionalized practice of male guardianship over
women, which “strips individual women of their personal autonomy by
placing them under the custody of their closest male relative.”'®> While
male guardianship is interpreted to be proscribed by the Qur’an, and is
thus, a part of Islamic law, the practice is not codified in a legislative

173. David Andrew Weinberg, King Salman’s Shady History, FOREIGNPOLICY.COM
(Jan. 27, 2015), http://foreignpolicy.com/2015/01/27/king-salmans-shady-history-saudi-
arabia-jihadi-ties/.

174. U.S. Dep’t of State, 2013 Country Reports on Human Rights Practices - Saudi
Arabia (2013), http://www.state.gov/documents/organization/220586.pdf.

175. Anna Friedhoff, Bras and Ballots: Comparing Women's Political Participation in
Pakistan and Saudi Arabia, 15 OR. REV. INT’L L. 271, 283 (2013).

176. Abdulaziz H. Al-Fahad, Ornamental Constitutionalism: The Saudi Basic Law of
Governance, 30 YALE J. INT’L L. 375, 384-385 (2005).

177. Id. at 386.

178. Khaled A. Beydoun, Fast Tracking Women into Parliamentary Seats in the Arab
World, 17 S.W.J. INT'LL. 63, 75 (2011).

179. Friedhof¥, supra note 175, at 86.

180. Beydoun, supra note 178, at 81.

181. Kelly Le Benger, Behind the Veil, INST. FOR GULF AFF. (Dec. 2013),
http://www.gulfinstitute.org/wp-content/uploads/2013/12/Behind-the-Veil.pdf (The
passage, “Sura 4 Verse 34, states, ‘[m]en are the protectors and maintainers of women,
because Allah has given the one more (strength) than the other, and because they support
them from their means.””),

182. Le Benger, supra note 181, at 4.
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regulation promulgated by the Saudi govemmen’t.183 However, male
guardianship is practically universal within Saudi Arabia and the practice
affects the lives of all Saudi women.'® Male guardianship is practiced in
varying degrees throughout Saudi Arabia and thus, it affects each Saudi
woman differently, from being a minor aggravation for some, to being a
life-threatening practice for others.'®

Under male guardianship, all women are required to have a male
guardian, typically a father, brother, or husband.'® Women of all ages
are forbidden from marrying, traveling, obtaining personal identification,
or undergoing certain medical procedures without permission from their
male guardians.'®” The guardian has duties to, and rights over, the
woman in many aspects of public and private life.'s?

The male guardianship system in Saudi Arabia violates numerous
articles of CEDAW.'™ In February 2008, the Committee on the
Elimination of Discrimination Against Women considered the initial and
second periodic reports submitted by Saudi Arabia under the
Convention.”™ In those reports, the Saudi government stated, “a woman
has the right to choose a husband and to enter into marriage only with her
consent,” and asserted that male guardianship over women is not legally
required.'”! Additionally, in December 2008, in an appearance before the
Human Rights Council, the Saudi government stated “there are no
statutory requirements that necessitate guardianship or make a woman’s
enjoyment of her rights conditional on approval,” and that women in the
Saudi Kingdom “conduct all their affairs in full independence.”'*?

In response to Saudi Arabia’s periodic reports, the CEDAW
Committee gave Saudi Arabia recommendations to officially abolish the
system of male guardianship over women and to enact comprehensive

183. Id at4.

184. Perpetual Minors: Human Rights Abuses Stemming from Male Guardianship and
Sex Segregation in Saudi Arabia, HUM. RTs. WATCH (Apr. 20, 2008),
http://fwww.hrw.org/reports/2008/04/19/perpetual-minors-0.

185. Le Benger, supra note 181, at 4.

186. Saudi Arabia: UPR Submission September 2013, HuM. RTs. WATCH (Sept. 30,
2013), http://www . hrw.org/news/2013/09/30/saudi-arabia-upr-submission-september-
2013.

187. Id.

188. Id.

189. CEDAW, supra note 8 (stating male guardianship violates at least Articles 2, 10,
11, 12, 15, and 16(1)).

190. Committee on the Elimination of all Forms of Discrimination Against Women,
Summary Record of the 815" Meeting, CEDAW/C/SR.815, 14th Sess. (Feb. 15, 2008),
http://www2.ohchr.org/english/bodies/cedaw/docs/CEDAWSR815.pdf.
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EqQuALITY Now (May 17, 2010), http://www.equalitynow.org/node/420.
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and effective legislation to abolish all practices that discriminate against
women.'*? Saudi Arabia publically accepted the general recommendation
to abolish the male guardianship system and all discrimination against
women.'”*

Since the public acceptance of the recommendation however, the
government has made only one minor change to the guardianship
system;'*® King Abdullah decreed that Saudi women could stay in hotels
without a male guardian.'”® Not only has Saudi Arabia failed to act on the
CEDAW committee recommendation by abolishing the male
guardianship system by royal decree, but Saudi authorities continue to
require women to obtain her male guardian’s permission to travel,
become employed, and undergo certain medical procedures.’’ In
addition, “Saudi courts also have continued to uphold guardianship
requirements even in hotly contested cases.”'*® Even since claiming to
accept the general recommendation to abolish the non-codified male
guardianship system, this practice continues extensively throughout the
country.

Thus, Saudi Arabia is one example of how signing and ratifying
CEDAW alone cannot remedy gender inequality within a country. While
CEDAW enshrines the international minimum standards for women’s
human rights, if a country enters broad reservations to the convention or
has domestic policy, wide-spread cultural, or religious ideas in conflict
with the gender nondiscrimination norms within the convention, the
treaty’s enforcement is ineffective. Since Saudi Arabia doesn’t enshrine
gender equality in its domestic laws or domestic .ideas, CEDAW
enforcement is not effective there. Wide public support of gender
equality is necessary in a country in order for CEDAW recommendations
to have much influence. In order for CEDAW and its core gender
nondiscrimination principles to have global effectiveness, domestic legal
reform, social, religious, and cultural changes are necessary to improve
public opinion on gender equality.

193. Amnesty  International Assessment of States’ Implementation of
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714 WAYNE LAW REVIEW [Vol. 61.3
PARTV

There are two main sources “of international law; treaties and
customary international law (CIL).”*® Treaties are precise, written
agreements between countries,”®' and CIL is binding law that “results
from a general and consistent practice of states followed by them from a
sense of legal obligation.”zo2 State consensus forms the basis for CIL, as
revealed by both the “state practice” and “sense of legal obligation”
requirements.”® While not specifically enumerated in a written
agreement, CIL has basically the same binding force on countries as a
treaty.™ “[Alcts conforming to existing CIL are not simply
unremarkable instances of obedience to law, but instead are examples of
practice reinforcing that law.”?*> Similarly, acts in violation of existing
CIL can be considered violations of that law.?

CIL results from “those rules that States universally abide by, or
accede to, out of a sense of legal obligation and mutual concern.””®” In
other words, in order for a practice or norm to develop into CIL, it must
be accepted in writing or in practice by the majority of nations.>® In
addition, a sense of legal obligation must be the countries’ motive for
obeying the norm in order for it to become a part of CIL.*® Widely
accepted international agreements, or common legal principles, can
define and expand what countries view as a sense of legal obligation.?'®

If enough states act in a consistent manner, out of a sense of legal
obligation, for a long enough period of time, a new rule of international
law is created. “The system can thus be thought of as circular, in that
states are in effect creating a rule, through acting in conformity with such
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Common Law: A Critique of the Modern Position, 110 Harv. L. REv. 815, 817-18
(1997).
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rule ovzelr] a period of time, because they feel they are legally obligated to
do so0.”

Historically, until World War II, CIL governed only relations
between countries, like the rules of war.?'> The Nuremberg trials changed
this idea.?’” “The United Nations General Assembly’s: Universal
Declaration of Human Rights and a series of international human rights
agreements followed the Nuremberg trials” causing international law to
expand to be a vehicle for placing limits on how a country could also
treat its own people.?’® These changes reflected a general global
acceptance of the idea that “how a state treats individual human beings . .
. is a matter of international concern and a proper subject for regulation
by international law.”*"*

The absolute substance of CIL is uncertain.>'® The international
community almost uniformly agrees that CIL prohibits acts such as
torture, genocide, and slavery, but many people also argue that CIL
prohibits certain applications of the death penalty and restrictions on
religious freedom, among other things.”’’ To determine the scope of
modern CIL, courts look at “the customs and usages of civilized
nations,” which helps to determine “the general assent of civilized
nations.”*'®

Many of the norms of the Universal Declaration of Human Rights
(UDHR) of 1948 and other instruments are incorporated into national
Constitutions or domestic legislation making them more solidly a part of
CIL.*" Social rights, like equal gender rights, are less commonly
enshrined in national Constitutions.*® While prohibitions on things such
as torture, genocide, and slavery have become a part of CIL, the principle
of equal rights for women and men has not yet become a general and
consistent practice of states, and thus, a binding part of CIL.**' To date,
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there is no CIL that has specifically established the nondiscrimination
norm with respect to women.**

Because CIL is established through state practice, “treaty ratification
itself may evidence a growing consensus among states that certain norms
have acquired the status of customary international law.”*** International
agreements can contribute to CIL only when they evidence a wide
consensus among states with respect to certain international legal
principles.”?* This is the most significant reason that the United States
should ratify CEDAW and sign and ratify its Optional Protocol.
CEDAW is already one of the most widely ratified international treaties
in existence.””® With U.S. ratification, CEDAW would be one more state
party closer to illustrating the global consensus that the gender
nondiscrimination norms enshrined in CEDAW have acquired the status
of CIL.

CIL is not simply a question of “how many states tread the path, but
also of the size of the footprint of the particular state involved.”?® The
practice of states with more international weight will have greater impact
upon the establishment of a CIL than states with less sway.””’ The United
States might be just one more signatory, but it would be the ratification
that carries the most weight. The United States wields wide global
influence and therefore its ratification would make a great impact upon
the establishment of gender nondiscrimination as a part of CIL.

U.S. ratification of CEDAW and the Optional Protocol would
strengthen CEDAW as an advocacy instrument within states bound by
the agreement.”® U.S. ratification could also expand the influence of the
principles within the treaty to states, such as Saudi Arabia, that, while
signatories, are unwilling to be bound by those norms. Since CIL and
international agreements have equal authority in international law,??
CEDAW could also be an effective instrument even absent ratification if
the principles of gender equality within it become a part of CIL. If the
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principles within CEDAW became a part of CIL, even countries that are
reluctant signatories, or not signatories to the agreement at all, would be
bound by the principles within it.

Progressing the principles within CEDAW into CIL is about
changing global public consciousness. United States ratification of
CEDAW and its Optional Protocol would continue the progress to
enshrining gender nondiscrimination norms in the global conscience.
CEDAVW into CIL is about making an effective international instrument
even stronger, and also about changing the way the world views women.
Because of its great global influence, the United States has an obligation
to lead that change.

PART VI: CONCLUSION

The lingering effects of the doctrine of coverture in the United States
and the male guardianship system in Saudi Arabia are specific examples
of gender inequality that exist in the world today. Enforcement of a
variety of international human rights instruments could be used as tools
to fight these examples of female subordination. However, while there is
no silver bullet solution to combating the global subordination of
women, the best of those international instruments to combat gender
discrimination is CEDAW.

United States ratification of CEDAW and its Optional Protocol
would not only help to remedy examples of gender discrimination that
exist within its own boarders, but would also broaden the influence of the
convention worldwide.”® As Saudi Arabia has demonstrated, ratification
of the convention is not alone sufficient for enforcement to be effective.
Signing and ratifying CEDAW by the United States would strengthen the
power of the convention to influence countries that are reluctant
signatories, or not otherwise bound by the treaty by helping to progress
the gender nondiscrimination norm within CEDAW to become a part of
CIL. United States ratification of CEDAW and its Optional Protocol
would raise public awareness and concern about gender inequality,
encourage certain tenets of women’s rights to be accepted as part of CIL,
and lead to the global cultural, legal, and social reform necessary to
promote global gender equality.

To continue to be a global leader in women’s human rights, the
United States needs to ratify CEDAW and sign and ratify the Optional
Protocol. United States ratification of CEDAW and its Optional Protocol
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Behind on Women'’s Rights?, 17 PUB. INT. L. REP. 64 (2011).
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would help formally implement internationally accepted minimum
standards pertaining to women’s human rights, send a powerful message
to the rest of the world that the United States stands behind its
commitment to providing equal opportunity for all, and, most
importantly, it would continue the slow progress towards the
nondiscrimination norms enshrined within CEDAW becoming a part of
CIL.



