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I. DISCRIMINATION CLAIMS—CLASS CERTIFICATION

This Survey period brought resolution to a sprawling class action
filed more than eight years ago against the Michigan Department of
Human Services (DHS) by minority males claiming discrimination in
promotional opportunities within the department. The Michigan Court of
Appeals reversed (for the second time) the grant of class certification, in
Duskin v. Department of Human Services.'

The class action was originally filed in 2006 on behalf of more than
600 minority (African-American, Hispanic, Arab, and Asian) male
employees of the DHS employed in departments and offices throughout
Michigan.? Relying on an internal memorandum prepared by the DHS
that surmised that disparities existed in the department regarding

T Founding and Managing Partner, Nemeth Law, P.C. B.A., 1981, University of
Michigan; J.D., 1984, Wayne State University; L.L.M. (Labor), 1990, Wayne State
University.

1 Partner, Nemeth Law, P.C. B.A., 1973, University of Michigan; M.A., 1975,
University of Michigan; J.D., 1980, Wayne State University. Kellen Myers, associate
attorney at Nemeth Law, P.C., provided substantial contributions to this Article.

1. Duskin v. Dep’t. of Human Servs., 304 Mich. App. 645, 848 N.W.2d 455 (2014)
[hereinafter Duskin II].

2. Duskin v. Dep’t. of Human Servs., 284 Mich. App. 400, 406-07, 775 N.W.2d
801, 806 (2009), vacated, 485 Mich. 1064, 777 N.W.2d 168 (2010) [hereinafter Duskin
I]. For more detail on Duskin, see Patricia Nemeth & Deborah Brouwer, Employment &
Labor Law, 56 WAYNE L. REV. 189, 202 (2010).
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promotion of minority males, the plaintiffs alleged race, ethnicity, and
gender discrimination.’

The plaintiffs moved to certify the class in January 2007; over strong
opposition from the DHS, the motion was granted.* On interlocutory
review, the court of appeals reversed. Applying a “rigorous analysis”
standard, the court agreed with the DHS that the plaintiffs had not met
their burden of establishing numerosity, commonality, typicality, and
superiority, and so class certification was not appropriate.” Shortly after
the court of appeals’ decision, however, the Michigan Supreme Court
issued Henry v. Dow Chemical,® rejecting the federal “rigorous analysis”
standard for class certification as insufficiently precise and holding that
Michigan’s class action court rule, MCR 3.501,” provided adequate
guidance for assessing such motions.® The court also noted that if a
plaintiff’s pleadings do not make a sufficient case for class certification,
the trial court is to look to additional information beyond the pleadings to
assess whether class certification is proper.’

Based on Henry, the Duskin plaintiffs sought leave to appeal to the
Michigan Supreme Court. In lieu of granting leave, the court vacated the
court of appeals’ judgment and remanded the matter “to the trial court for
reconsideration in light of its decision in Henry.”'’

On remand, the DHS moved for summary judgment, while the
plaintiffs again sought class certification.'’ The trial court found
numerosity despite the fact that not all class members had sought
promotions, because all class members had an “interest in making sure
that they are not discriminated against if they do.”'> Commonality was

. Duskin I, 284 Mich. App. at 406-07, 775 N.W.2d at 806.

. Id. at 408, 775 N.W.2d at 807.

. Id at 424-26, T7S N.W.2d at 816~17.

Henry v. Dow Chem. Co., 484 Mich. 483, 50203, 772 N.W.2d 301, 311 (2009).

. MicH. CT.R. 3.501(A)(1) states:
One or more members of a class may sue or be sued as representative parties
on behalf of all members in a class action only if: (a) the class is so
numerous that joinder of all members is impracticable; (b) there are
questions of law or fact common to the members of the class that
predominate over questions affecting only individual members; (c) the
claims or defenses of the representative parties are typical of the claims or
defenses of the class; (d) the representative parties will fairly and adequately
assert and protect the interests of the class; and (e) the maintenance of the
action as a class action will be superior to other available methods of
adjudication in promoting the convenient administration of justice.

8. Henry, 484 Mich. at 502-03, 772 N.W.2d at 311.

9. Id. at 503, 772 N.W.2d at 311.

10. Duskin I, 304 Mich. App. 645, 650, 848 N.W.2d 455, 459 (2014).

It Id

12. Id. at 650, 848 N.W.2d at 460.
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established, according to the trial court, because DHS’s alleged “culture
of discrimination” was the predominant question of law and fact,'’ The
requirement of typicality was satisfied, again despite the fact that not
everyone had sought promotion, because all class members “allegedly
share the same fear of being discriminated against.”'* Adequacy of
representation existed because any potential conflicts among class
members were offset- by the plaintiffs’ “common interest in ending
discrimination.”"’ Finally, the circuit court held that proceeding as a class
was superior to each individual bringing a separate case.'®

The DHS again sought, and again was granted, leave to appeal, and
the court of appeals again reversed.'” In so doing, the court concluded
that the plaintiffs had failed to establish any of the circumstances
required under MCR 3.501(A)(1)."® First, as to numerosity, the court
observed that the plaintiffs were required to “adequately define the class
so potential members can be identified” and to establish “that a sizeable
number of class members have suffered an actual injury.”"® While the
proposed class was specifically defined (as all minority males employed
by the DHS), not all of those employees ever sought promotion.’ The
court of appeals rejected the trial court’s contention that employees who
were too discouraged to seek promotion still could be viewed as
suffering an actual injury, observing that “[e¢]mployees who did not apply
for promotions out of fear of discrimination are not properly included in
a class because class membership must be based on objective criteria.””'
The plaintiffs thus failed to “provide basic facts regarding whether a
sizeable number of class members suffered an actual injury” and so
failed to meet the numerosity requirement.*

The court reached a similar conclusion as to commonality, which
requires that common issues of fact and law predominate and that class
members suffer the same injury.” As the court noted, however, “[t]he
minority males’ combined suit would require proofs regarding different
types of discrimination (racial or ethnic, and gender) and different

13. Id.

14. Id. at 651, 848 N.W.2d at 460.

15. Id.

16. Id.

17. Id. at 647, 848 N.W.2d at 458.

18. Id. at 659, 848 N.W.2d at 464.

19. Id. at 653, 848 N.W.2d at 461 (quoting Zine v. Chrysler Corp., 236 Mich. App.
261, 288-89, 600 N.W.2d 384, 400 (1999)).

20. Id. at 654-55, 848 N.W.2d at 461.

21. Id. at 653-54, 848 N.W.2d at 461.

22. Id at 654, 848 N.W.2d at 461.

23. Id. at 654-55, 848 N.W.2d at 461-62.
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methods of discrimination (disparate impact and deliberate
discrimination) against different actors (the Department as a whole and
an undetermined number of supervisors in individual departmental
units).”** As such, the court concluded that the plaintiffs had failed to
raise common questions of law or fact.?’

The court next considered the typicality requirement, whether the
“named representatives ‘have the same essential characteristics of the
claims of the class at large.”?® Because evidence was not produced as to
whether the named plaintiffs shared the same characteristics regarding all
of the claims and all of the different types of discrimination alleged
against the various actors, the court found no typicality.”’

Concemning the requirement that class counsel be qualified to
represent the proposed class and that the class members have no
conflicting interests (also known as “adequacy”), the appellate court
noted that the trial court had not addressed the qualifications of class
counsel at all and had assumed a lack of conflict because all class
members shared the same fear of discrimination.® Reliance on mere
allegations of shared goals and the absence of conflict was insufficient to
support a finding of adequacy, in the court of appeals’ view.”’

Finally, the court was unpersuaded by the lower court’s conclusion
that a class action was the superior method of addressing the claims of
the proposed class, stating that “individual questions of law and fact will
predominate over any common questions, making this case
unmanageable as a class action.”® Because the plaintiffs failed to
establish numerosity, commonality, typicality, adequacy, and superiority,
the trial court’s certification of the dispute as a class action was clearly
erroneous and so was reversed by the court of appeals.”’

II. RETALIATION CLAIMS

Claims alleging retaliation, as distinct from discrimination, occupied
much of the time and energy of Michigan appellate courts during the
Survey period, although the issues appear to be narrowing. In Henry v.
Laborers’ Local 1191, the Michigan Supreme Court considered whether

24. Id. at 656, 848 N.W.2d at 462-63.

25. Id. at 656, 848 N.W.2d at 463.

26. Id. (citations omitted) (quoting Neal v. James, 252 Mich. App. 12, 21, 651
N.W.2d 181, 186 (2002)) (internal quotation marks omitted).

27. Id. at 657-58, 848 N.W.2d at 463.

28. Id. at 658, 848 N.W.2d at 463.

29. Id. at 658, 848 N.W.2d at 463-64.

30. Id. at 659, 848 N.W.2d at 464.

3. Id
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the plaintiffs’ state Whistleblowers’ Protection Act (WPA)* claims were
preempted by federal labor law statutes.® In Wurtz v. Beecher
Metropolitan District, the court considered whether the WPA applied to
an employee with a fixed term contract who alleged that his employer’s
failure to renew his contract violated the WPA. ** Finally, in Landin v.
Healthsource of Saginaw, a Michigan Court of Appeals panel concluded
that a public policy retaliatory discharge claim could be based on
claimed violations of Michigan’s Public Health Code.”

A. The Whistleblowers’ Protection Act
1. Preemption

In Henry v. Laborers’ Local 1191, the several plaintiffs (business
agents and employees of the defendant union) were removed from their
positions following internal and external complaints about wages,
working condmons and possible embezzlement and kickbacks by union
officials.”® They sued, claiming retaliation in violation of the WPA.*" In
the trial court, the defendants argued that the claims were preempted by
the federal Labor-Management Reporting and Disclosure Act
(LMRDA).* The trial court disagreed, and the defendants appealed.”® On
appeal, the defendants argued additionally that the plaintiffs’ claims were
preempted by the National Labor Relations Act (NLRA).*® The court of
appeals rejected both arguments and affirmed the trial court’s denial of
summary disposition.*' The Michigan Supreme Court granted leave to
appeal.*?

The Michigan Supreme Court affirmed in part and reversed in part.*’

In so doing, the court first observed that federal-state preemption is

32. Whistleblower’s Protection Act (WPA), MicH. CoMP. LAWS ANN. §§ 15.361—
15.369 (West 2014).

33. Henry v. Laborers’ Local 1191, 495 Mich. 260, 848 N.W.2d 130 (2014).

34. Wurtz v. Beecher Metro. Dist., 495 Mich. 242, 848 N.W.2d 121 (2014).

35. Landin v. Healthsource of Saginaw, Inc., 305 Mich. App. 519, 854 N.W.2d 152
(2014).

36. Henry, 495 Mich. at 270-71, 848 N.W.2d at 135-36.

37. Id. at 271, 848 N.W.2d at 136.

38. Id at 271, 848 N.W.2d at 136; see 29 U.S.C.A. §§ 401-531 (West 2014).

39. Henry, 495 Mich. at 272, 848 N.W.2d at 136.

40. Id. at 272, 848 N.W.2d at 136; see 29 U.S.C.A. §§ 151-169 (West 2014).

41. Henry, 495 Mich. at 272, 848 N.W.2d at 136.

42. Henry v. Laborers Local 1191, 493 Mich. 934, 825 N.W.2d 578 (2013).

43. Henry, 495 Mich. at 269, 848 N.W.2d at 134,
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grounded in the Supremacy Clause of the United States Constitution,*
which, as interpreted by the U.S. Supreme Court, requires state law to
yield to federal law that conflicts with the state law.* Preemption applies
only when Congress, either explicitly or implicitly, intended the federal
law to predominate, and whether a state law is in fact preempted
therefore is a question of congressional intent.*®

Applying these guidelines, the court noted that that NLRA was
enacted to protect workers’ rights to form unions, bargain collectively
with employers, and generally engage in concerted activities for the
purpose of mutual aid and protection.”” The National Labor Relations
Board (NLRB) enforces those rights.48 The U.S. Supreme Court has
determined that the NLRA created a general federal law of labor
relations, supplanting state jurisdiction over conduct covered by the
NLRA.* Thus, “when an activity is arguably subject to § 7 or § 8 of the
Act, the States as well as the federal courts must defer to the exclusive
competence of the National Labor Relations Board if the danger of state
interference with national policy is to be averted.”® If the activity in
question is “arguably subject” to the NLRA, any state law claim arising
from it is preempted, subject to two exceptions: where the state claim
involves a “merely peripheral concern” of the NLRA or where that claim
reflects deeply rooted state interests.”’ '

The court in Henry concluded that, to the extent that the plaintiffs
contended that they were discharged for raising concerns about wages
and other working conditions, those claims were preempted by the
NLRA because such concerns constituted mutual aid, which is protected
by the act.®® Further, neither of the two exceptions applied: working
conditions are a core concern under the NLRA, and while the WPA’s

44, U.S. ConsT. art. VI, cl. 2 (“This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of
any State to the Contrary notwithstanding.”)

45, Henry, 495 Mich. at 275, 848 N.W.2d at 138.

46. Id. at 274-75, 848 N.W.2d at 137-38 (citing English v. Gen. Ele¢. Co., 496 U.S.
72, 78-79 (1990)).

47. Id. at 276-77, 848 N.W.2d at 138-39 (citing National Labor Relations Act, 29
U.S.C. §§ 157-158(a)(1) (2014)).

48. Id. at 277, 848 N.W.2d at 139 (citing 29 U.S.C. § 160(a) (2014)).

49. Id. at 278, 848 N.W.2d at 139 (citing San Diego Bldg. Trades Council v. Garmon,
359 U.S. 236, 244 (1959)).

50. /d. at 278, 848 N.W.2d at 13940 (citations omitted) (quoting Garmon, 359 U.S.
at 245).

51. Id. at 279-80, 848 N.W.2d at 14041 (citing Garmon, 359 U.S. at 243-44).

52. Id. at 289, 848 N.W.2d at 145-46.
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protection against retaliatory discharge for reporting illegal working
conditions is important to the state, the NLRA’s 80-year-old history of
similar protections takes precedence.”® The court did not, however, find
the plaintiffs’ claims of retaliation for reporting of criminal misconduct
preempted by the NLRA because according to the majority, the NLRA
“simply does not regulate the reporting of federal and state crimes,”
especially when those allegations do not relate to the employer’s labor
practices.” In the majority’s view, even if such activity was “arguably
subject” to the NLRA, the state’s interest in enforcing its criminal laws is
deeply rooted, triggering an exception to preemption.”

Similarly, the court concluded that the plaintiffs’ claims were not
preempted by the LMRDA.*® The LMRDA was enacted to protect the
democratic processes in union leadership and to establish certain rights
(freedom of expression and assembly) of rank and file union members.”’
Conduct protected by the LMRDA does not, however, extend to a union
member’s rights as an employee of a union, because elected union
officials have the discretion to select their employees, responding to the
mandate of the union election.’® A state law wrongful discharge claim is
therefore preempted by the LMRDA, unless it conflicts with the purpose
of the LMRDA.* According to the court, a wrongful termination claim
where an elected union official attempts to use his hiring/firing authority
to hide criminal activity, does conflict with the purposes of the LMRDA
and thus presents an exception to LMRDA preemption.® That exception
in the court’s view was “conclusive” in the case before it because “[a]
union employer’s discretion in employment decisions must yield in cases
in which elected union officials attempt to use that discretion as a shield
to hide alleged criminal misconduct.”®

The court therefore affirmed the court of appeals’ decision only in
part, agreeing with the lower court that the WPA claims arising from
complaints about alleged criminal activity were not preempted by either

53. Id. at 289-90, 848 N.W.2d at 146.

54. Id. at 291-92, 848 N.W.2d at 146-47.

55. Id. at 293, 848 N.W.2d at 148.

56. Id. at 285-86, 848 N.W.2d at 144.

57. Id. at 281-82, 848 N.W.2d at 14142 (citing 29 U.S.C.A §§ 411(a)(2), 411(a)(5)
(West 2014)).

58. Id. at 283, 848 N.W.2d at 142 (citing Finnegan v. Leu, 456 U.S. 431, 436-37
(1982)). ’

59. Id. at 284, 848 N.W.2d at 143.

60. Id. at 285-86, 848 N.W.2d at 143-44 (citing Bloom v. Gen. Truck Drivers,
Office, Food & Warehouse Union, 783 F.2d 1356 (9th Cir. 1986)).

61. Id. at 296, 848 N.W.2d at 149.
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the LMRDA or the NLRA but holding that the claims involving working
conditions were preempted.®

In his partial dissent, Justice Brian K. Zahra disagreed that the
NLRA did not preempt plaintiffs’ claim of retaliation for reporting
possible criminal violations to the Department of Labor, finding instead
that the plaintiffs’ reporting of alleged crimes was “arguably subject to
the NLRA.”® In Justice Zahra's view, the right of employees to assist
labor unions, which the NLRA expressly grants, encompasses the right to
report suspected criminal activity by union leaders because such a report
serves to assist the union.”* As Justice Zahra wrote: “Plaintiffs reported
alleged criminal conduct that triggered protection under the WPA and
simultaneously assisted a labor organization, which entitles plaintiffs’
activity to NLRA protection.”® Justice Zahra also concluded that no
exceptions to preemption applied because discharging an employee for
assisting a labor organization (by reporting suspected crimes) is a
preeminent concern of the NLRA, to which Michigan’s interest in
resolving the dispute should give way.*

2. Applicants Under the WPA

In Wurtz v. Beecher Metropolitan District,”” the Michigan Supreme
Court held that because the WPA applies only to current employees, it
offered no protection to Richard Wurtz, a contract employee whose term
of employment expired without renewal by his employer. The court
concluded that because “the WPA does not apply when an employer
decides not to hire a job applicant, it likewise has no application to a
contract employee whom the employer declines to hire for a new term of
employment.”®

Richard Wurtz, an attorney, was employed as the part-time
administrator of the Beecher Metropolitan Water District from February
1, 2000, to February 1, 2010 under a contract that he drafted.”* He
reported to a five-member board of directors, with which he began to
clash in 2008 when he reported an alleged violation of the Open

62. Id at 297, 848 N.W.2d at 150.

63. Id. at 298, 848 N.W.2d at 150 (Zahra, J., dissenting).

64. Id. at 301-03, 848 N.W.2d at 152-53.

65. Id. at 308, 848 N.W.2d at 156.

66. Id. at 313, 484 N.W.2d at 158-59.

67. Wurtz v. Beecher Metro. Dist., 495 Mich. 242, 848 N.W.2d 121 (2014).
68. Id. at 244, 848 N.W.2d at 122.

69. Id. at 245, 848 N.W.2d at 122.
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Meetings Act (OMA).”” In May 2008, he wrote to the Genesee County
Prosecutor, claiming that three board members had violated the OMA by
meeting privately with a labor attorney to discuss whether to retain that
attorney for the District.”' The prosecutor declined to take action.”
Several months later, when demanding a benefits increase to match the
benefits given to the District’s unionized employees, Wurtz told the
board that he had filed the OMA complaint and that he would view the
board’s failure to grant his demand for greater benefits as illegal
retaliation.” Wurtz received the increase.™
) In early 2009, Wurtz proposed a new contract with the District, in
which he would reduce his salary and benefits in return for a two-and-a-
half-year extension of his contract.”” The board rejected that offer by a 3-
to-2 vote."

In spring 2009, Wurtz raised concerns regarding board members’
attendance at an industry conference in San Diego, including whether the
District should reimburse certain costs.”’ The board members attended
the conference nonetheless, and Wurtz himself issued the reimbursement
checks.”® Wurtz then contacted the Genesee County Sheriff’s Department
and the Flint Journal about the board’s trip.”” The District’s office was
raided and several board members were criminally charged, although all
were acquitted or had the charges dismissed.®

In November 2009, despite Wurtz’s warning that he would view
non-renewal of his contract as retaliation for the criminal investigation,
the board declined to renew the agreement beyond its February 1, 2010
expiration date.' Wurtz was permitted to finish out his term; his contract
ended on February 1, 2010.* During the contract period, Wurtz received
all of the compensation to which he was entitled.®

Waurtz filéd suit, alleging that the District’s refusal to renew his
contract violated the WPA; the trial court dismissed Wurtz’s claims on

70. Id. at 245, 848 N.W.2d at 123 (citing MICH. COMP. LAWS ANN. §§ 15.261-15.275
(West 2014)).

71. 1d.

72. Id.

73. Id.

74. Id. at 246, 848 N.W.2d at 123.

75. Id.

76. Id.

77. Id.

78. Id.

79. Id.

80. /d.

81. Id. at 246-47, 848 N.W.2d at 123.

82. Id. at 247, 848 N.W.2d at 124

83. Id.
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 the District’s motion for summary disposition because Wurtz had worked
for his entire contract and had not been discharged.® In a 2-1 decision,
the court of appeals reversed, with the majority concluding that failure to
renew a fixed-term employment agreement was an adverse employment
action.®® The supreme court granted leave to appeal.*

The court divided its analysis of Wurtz’s claim into two steps: first,
whether a contract employee seeking a new term of employment should
be treated as a new job applicant and second, whether the WPA applies
to job applicants who are not hired.*” The court concluded initially that
“[a]bsent some express obligation stating otherwise, a contract employee
has absolutely no claim to continued employment” after his contract
expires.®® An employer considering renewal of contract thus engages in
the same decisional process used in deciding whether to hire an
employee in the first place.* According to the court, in the WPA context,
“no relevant difference exists between a new job applicant and a current
contract employee seeking a new term of employment.”

The court next tumed to the language of the WPA, which states: “An
employer shall not discharge, threaten, or otherwise discriminate against
an employee regarding the employee’s compensation, terms, conditions,
location or privileges of employment . . ..””' The court noted that the
WPA specifically defines an employee as “a person who performs a
service for wages or other remuneration under a contract of hire, written
or oral, express or implied,”” but omits any reference to job applicants
or prospective employees.” This differs from Michigan’s Elliott Larsen
Civil Rights Act (ELCRA),* which expressly prohibits the
discriminatory or retaliatory failure to hire or recruit, *° or federal civil

84. Id. at 247-48, 848 N.W.2d at 124.

85. Wurtz v. Beecher Metro. Dist., 298 Mich. App. 75, 88, 825 N.W.2d 651, 658
(2012), rev’'d, 495 Mich. 242, 848 N.W.2d 121 (2014).

86. Wurtz v. Beecher Metro. Dist., 494 Mich. 862, 831 N.W.2d 235 (2013).

87. Wurtz, 495 Mich. at 249, 848 N.W.2d at 124,

88. Id. at 249, 848 N.W.2d at 125 (citation omitted).

89. Id.

90. /d. at 250, 848 N.W.2d at 125.

91. Id. (quoting MiCH. CoMP. LAWS ANN. § 15.362 (West 2014)).

92. Id. at 252-53, 848 N.W.2d at 126-27 (quoting MicH. CoMpP. LAWS ANN.
§ 15.361(a) (West 2014)).

93. Id. at 253, 848 N.W.2d at 127.

94. Elliot Larsen Civil Rights Act (ELCRA), MicH. Comp. LAWS ANN. §§ 37.2101-
37.2804 (West 2014).

95. Wuriz, 495 Mich. at 253-54, 848 N.W.2d at 127 (citing MICH. COMP. LAWS ANN.
§ 37.2202(1) (West 2014)).
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rights statutes such as Title VII and the Age Dlscrlmmatxon in
Employment Act.”®

The court took pains to articulate the limits of its conclusion that the
WPA does not protect a contract employee claiming retaliation for non-
renewal of his contract.”’ First, the WPA does encompass retaliatory
actions taken during that contract employee’s term of employment:
“[Wlhen an employer discharges, threatens, or discriminates against a
contract employee serving under a fixed term contract because the
employee engaged in a protected activity, the WPA applies.”® Second,
the decision did not impact at-will employees, who, unlike fixed term
employees and prospective employees, do not have to reapply for their
positions and so retain their WPA protection as employees.”

The court then applied its conclusion that the WPA does not extend
to the pre-employment context to Wurtz’s claim, which rested solely on
his contention that the District retaliated against him “as an applicant for
future employment.”'® Wurtz did not allege that any prohibited WPA
action occurred while he was a District employee—he was not fired,
threatened, or discriminated against as to the terms of his employment or
his compensation.'®' The court summarized:

During his time as an employee, Wurtz experienced no action
prohibited by the WPA and therefore has no recourse under the
statute. As an applicant for future employment, Wurtz was not
hired. But the WPA does not cover prospective employees whom
an employee declines to hire, so Wurtz cannot claim relief under
the statute.'”

The court of appeals’ decision to the contrary was reversed, and the case
was remanded to the circuit court for entry of summary disposition for
the defendants.'®

B. Retaliation in Violation of Public Policy .

While employees in Michigan generally are considered to be at-will
employees, courts have recognized an exception to that status prohibiting

96. Id.
97. Id. at 256, 848 N.W.2d at 127-28,
98. Id. at 256, 848 N.W.2d at 128-29,
99. Id. at 256-57, 848 N.W.2d at 129,
100. Id. at 257, 848 N.W.2d at 129 (emphasis in original).
101. Id. at 258, 848 N.W.2d at 129.
102. Id. at 258, 848 N.W.2d at 130.
103. Id.
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an employer from discharging an employee for a reason that is contrary
to established public policy. In Suchodolski v. Michigan Consolidated
Gas Co.,'"™ the Michigan Supreme Court identified three situations in
which “public policy” proscribes termination of at-will employment: (1)
explicit legislation prohibiting the discharge or other adverse treatment
of employees who act in accordance with a statutory right or duty (e.g.,
the ELCRA and the WPA); (2) an employee’s failure or refusal to violate
a law in the course of employment (e.g., discharging an employee for
refusal to falsify pollution reports); or (3) an employee’s exercise of a
right conferred by a well-established legislative enactment (c.g.,
discharging an employee for seeking workers’ compensation benefits).'”

While recognizing that the above list is not exhaustive,'®® Michigan
courts have been cautious in recognizing new sources of public policy
that might forbid the discharge of at-will employees. As observed by the
Michigan Supreme Court in Terrien v. Zwit:'"

In identifying the boundaries of public policy, we believe that
the focus of the judiciary must ultimately be upon the policies
that, in fact, have been adopted by the public through our various
legal processes, and are reflected in our state and federal
constitutions, our statutes, and the common law . ... The public
policy of Michigan is not merely the equivalent of the personal
preferences of a majority of this Court; rather, such a policy must
ultimately be clearly rooted in the law. There is no other proper
means of ascertaining what constitutes our public policy.'®

Applying these guidelines, several Michigan Court of Appeals panels
have concluded that employees claiming to have been discharged for
refusing to participate in activity that the employee believed to be
medical malpractice failed to state a claim of wrongful discharge in
violation of Michigan public policy.'” However, in Landin v.

104. Suchodolski v. Mich. Consol. Gas Co., 412 Mich. 692, 316 N.W.2d 710 (1982).

105. Id. at 695-96, 316 N.W.2d at 711-12.

106. See, e.g., Kimmelman v. Heather Downs Mgt. Ltd., 278 Mich. App. 569, 573,
753 N.W.2d 265, 268 (2008).

107. Terrien v. Zwit, 467 Mich. 56, 648 N.W.2d 602 (2002).

108. Id. at 66-67, 648 N.W.2d at 608.

109. See Irwin v. Ciena Health Care Mgmt., Nos. 305878, 306013, 2013 WL 5495560
(Mich. Ct. App. Oct. 3, 2013) (stating that the standard of care owed a patient is not a
sufficient public policy basis for a wrongful termination case because the applicable
standard of care is not based on an objective legal source, as required by Suchodolski, but
is established on a case-by-case basis); Parent v. Mount Clemens Gen. Hosp., Inc., No.
235235, 2003 WL 21871745 (Mich. Ct. App. Aug. 7, 2003) (holding that because the
Michigan Public Health Code, in MCL § 332.20180(1), granted employees protection
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Healthsource Saginaw, Inc.,'"’ a published decision issued during the
Survey period, the Michigan Court of Appeals held that a nurse who was
fired after making an internal employee complaint of possible medical
malpractice stated a claim for wrongful discharge in violation of
Michigan public policy based in the Public Health Code.'"!

Landin, a licensed practical nurse employed by Healthsource
Saginaw, a nonprofit hospital, claimed he was fired for reporting what he
believed to be negligent care of a patient by a co-worker.'"> He sued,
arguing that his discharge occurred in violation of public policy; the trial
court denied the hospital’s motion for summary disposition, holding that
“Michigan law recognizes a cause of action for wrongful termination in
violation  of the public policy exhibited by MCL
333.20176a(1)(a) . . . .”'" The dispute went to trial, where the jury found
in favor of Landin.'"* The hospital appealed, and the court of appeals
affirmed.'"’

In so doing, the court of appeals concluded that Landin’s public
policy claim fell under the first and third exceptions to at-will
employment identified in Suchodolski.''® The source of the public policy
on which the court based its conclusion is found in MCL section
333.20176a(1)(a), part of Michigan’s Public Health Code. That provision
states:

(1) A health facility or agency shall not discharge or discipline,
threaten to discharge or discipline, or otherwise discriminate
against an employee regarding the employee’s compensation,
terms, conditions, location, or privileges of employment because
the employee or an individual acting on behalf of the employee
does either or both of the following:

- (a) In good faith reports or intends to report, verbally or
in writing, the malpractice of a health professional or a
violation of this article, article 7, article 8, or article 15

from retaliatory discharge by incorporating the WPA as a remedy, that was the plaintiff’s
exclusive remedy for her discharge).

110. Landin v. Healthsource Saginaw, Inc., 305 Mich. App. 519, 531-32, 854 N.w.2d
152, 162-63 (2014).

111 Id. at 531-32, 854 N.W.2d at 162-63.

112. Id. at 521-22, 854 N.W.2d at 157-58.

113. /d. at 522, 854 N.W.2d at 158.

114. Id.

115. Id.

116. Id. at 528-31, 854 N.W.2d at 161-62 (citing Suchodolski v. Mich. Consol. Gas
Co., 412 Mich. 692, 695-96, 316 N.W.2d 710, 711-12 (1982)).
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or a rule promulgated under this article, article 7, article
8, or article 15.""

The court noted that the purpose of the Public Health Code is to
safeguard the public health and protect the public from medical
incompetence and that MCL section 333.20176a(1)(a) furthered those
goals by prohibiting retaliation against an employee who reports
malpractice.“8 In the court’s view, then, MCL section 333.20176a(1)(a)
was akin to the WPA and the anti-retaliation provisions of the ELCRA,
both of which the court recognized as within the scope of Suchodolski’s
first exception to at-will employment, which requires an explicit
legislative statement prohibiting the discharge of an employee acting in
accordance with a statutory right.'"®

The court also held that Landin’s claim fell within the third
Suchodolski exception, prohibiting the discharge of an employee for
exercising a right conferred by well-established legislative enactment,
such as the filing of a claim for workers’ compensation benefits.'** In the
court’s view, the workers’ compensation statute and section
333.20176a(1)(a) of the Public Health Code share the same purpose—
promotion of the welfare of the people of Michigan with regard to health
and safety.'”’ According to the court:

[If] employers in [the health and medical fields] are permitted to
terminate employees who report the malpractice of coworkers or
others, they, like employers in workers’ compensation cases,
would be given free rein to use the most powerful tool at their
disposal to attempt to deflect their potential liability, but to the
detriment of the public and in direct violation of the purpose of
the Public Health Code.'?

The court rejected the hospital’s argument that, under MCL section
333.20180, the WPA was Landin’s exclusive remedy.'” That provision
states:

117. MicH. CoMp. LAWS ANN. § 333.20176a(1)(a) (West 2014).

118. Landin, 305 Mich. App. at 530, 854 N.W.2d at 162.

119. Id. at 529-30, 854 N.W.2d at 162 (citing Suchodolski, 412 Mich. at 695-96, 316
N.W.2d at 711-12).

120. /d. at 530, 854 N.W.2d at 162.

121. Id. at 531, 854 N.W.2d at 162-63.

122. Id. at 531, 854 N.W.2d at 163.

123, Id. at 532, 854 N.W.2d at 163; see Shuttleworth v. Riverside Osteopathic Hosp.,
191 Mich. App. 25, 27, 477 N.W.2d 453, 454 (1991) (holding that the WPA’s remedies
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(1) A person employed by or under contract to a health facility or
agency or any other person acting in good faith who makes a
report or complaint including, but not limited to, a report or
complaint of a violation of this article or a rule promulgated
under this article; who assists in originating, investigating, or
preparing a report or complaint; or who assists the department in
carrying out its duties under this article is immune from civil or
criminal liability that might otherwise be incurred and is
protected under the whistleblowers’ protection act, 1980 PA 469,
MCL 15.361 to 15.369. A person described in this subsection
who makes or assists in making a report or complaint, or who
assists the department as described in this subsection, is
presumed to have acted in good faith. The immunity from civil
or criminal liability granted under this subsection extends only to
acts done pursuant to this article.'**

While acknowledging that this provision of the Public Health Code
incorporates the WPA into its legislative scheme, the court viewed the
provision as applying only to instances in which the employee complains
about a violation of the Public Health Code.'” Because Landin
complained about medical malpractice, he could not seek WPA
protection through this section of the Public Health Code.'*® Thus, the
trial court’s denial of the hospital’s motion for summary disposition was
not in error.'?’

While the Landin court did not address the apparently inconsistent
holding of Irwin v. Ciena Health Care Management,"™® Landin and Irwin
may be reconcilable because the plaintiff in /rwin did not rely on the
Public Health Code as the source of the public policy forbidding her
discharge; instead, she claimed that the state’s medical malpractice
standards established the requisite public policy.'” The Irwin court found
that insufficient because the standard of care applied in a medical
malpractice case is not based on an objective legal source but varies in
each case and must be established through expert testimony.'*°

are exclusive and not cumulative; thus, if a plaintiff brings a WPA claim, he cannot also
argue that his termination violated public policy).

124. MicH. CoMp. LAWS ANN. § 333.20180 (West 2014).

125. Landin, 305 Mich. App. at 532-33, 854 N.W.2d at 163.

126. Id. ’

127. Id. at 533, 854 N.'W.2d at 163.

128. Irwin v. Ciena Health Care Mgmt., Inc., Nos. 305878, 306013, 2013 WL 5495560
(Mich. Ct. App. Oct. 3, 2013).

129. Id. at *2.

130. d.
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The Landin court also failed to mention Parent v. Mount Clemens
General Hospital,” which held that the WPA was the plaintiff’s
exclusive remedy for retaliatory discharge grounded on policy based on
the Public Health Code. Nevertheless, the Landin court’s conclusion that
MCL section 333.20180 applied only to employees reporting violations
of the Public Health Code is sufficient to distinguish Parent.

I1I. EMPLOYMENT AND OTHER STATUTES

A. Public Employment Relations Act

In Macomb County v. AFSCME Council 25 Locals 411 and 893, the
Michigan Supreme Court, in a 4-2 decision, sided with Macomb County
in a case that reaffirmed and clarified prior precedent limiting the
jurisdiction of the Michigan Employment Relations Commission
(MERC).'*2

Macomb County involved a recurring theme from recent years in
which a local government seeks to reduce pension and retirement
obligations for employees represented by labor unions."** The case
involved nine separate collective bargaining agreements between
multiple unions (referred to collectively in this article as the “Unions™)
and Macomb County."* The issue before the court was whether the
County committed an unfair labor practice under Michigan’s Public
Employment Relations Act (PERA)'® when it unilaterally changed the
actuarial table used to calculate joint and survivor benefits for employees
retiring after July 1, 2007."

The dispute stemmed from an ordinance enacted by the Macomb
County Board of Commissioners to “provid[e] pension and retirement
benefits for the employees of the County of Macomb” and establish the
Macomb County Retirement Commission to administer and manage the
operation of the retirement system."”’ Significant to the current matter,
the ordinance also provided retiring county employees the option of

131. Parent v. Mount Clemens Gen. Hosp. Inc., No. 235235, 2003 WL 21871745
(Mich. Ct. App. Aug. 7, 2003).

132. Macomb County v. AFSCME Council 25, 494 Mich. 65, 833 N.W.2d 225 (2013).

133. /d.

134. Specifically, the charging party unions included AFSCME Council 25, Locals
411 and 893; International Union UAW Locals 412 and 889; and the Mlchlgan Nurses
Association. /d. at 73 n.10, 833 N.W.2d at 230 n.10.

135. MicH. Comp. LAWS ANN. §§ 423.201-423.217 (West 2014).

136. Macomb County, 494 Mich. at 72-74, 833 N.W.2d at 229-31.

137. Id. at 71-72, 833 N.W.2d at 229-30 (citing Macomb County retirement
ordinance, § 1).
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receiving various pension plans, including a straight life pension plan in
which payments terminated upon death of the employee and a joint and
survivor pension plan under which pension benefits continued until the
death of both the employee and his or her spouse.'*® If a retiree chose the
joint and survivor plan, the monthly pension payment was reduced to the
“actuarial equivalent... of [the retiree’s] straight life retirement
allowance .. ..”"” The applicable collective bargaining agreements
incorporated the terms of the retirement ordinance by reference—
although how explicitly was a matter of dispute.'’

Unfortunately, the retirement ‘ordinance failed to define the term
“actuarial equivalent,” which, unsurprisingly, became the primary issue
in Macomb County.'"' For approximately twenty-four years, the .
retirement system applied a female actuarial table when calculating its
retirees’ monthly joint and survivor payments.'*? After a study by the
county’s actuary, however, it was determined that use of the actuarial
equivalent table caused the joint and survivor benefit to become more
valuable than the single life annuity payment.'”® To ensure actuarial
equivalence between the two benefit plans, the Commission voted to
adopt an adjusted table.'**

The Unions that had incorporated the ordinance into their collective
bargaining agreements with Macomb County demanded bargaining over
the use of the new table, arguing that because retirement benefits were
mandatory subjects of bargaining, the change in the actuarial table was
an illegal unilateral action by the County.'”® The County rejected the
demand and claimed that the existing collective bargaining agreements
(including the ordinance-incorporating language) gave the Commission

138. Id.
139. Id. at 83 n.54, 833 N.W.2d at 236 n.54 (quoting Macomb County retirement
ordinance, § 26(a)).
140. Eight of the collective bargaining agreements contained identical language stating
that
[tJhe Employer shall continue the benefits as provided by the presently
constituted Macomb County Employees’ Retirement Ordinance, and the
Employer and the employee shall abide by the terms and conditions thereof,
provided, that the provisions thereof may be amended by the Employer as
provided by the statutes of the State of Michigan . ...
Id. at 86-87, 833 N.W.2d at 238 (internal quotation marks omitted). The ninth agreement
referred to “[e]mployees retiring from the Road Commission of Macomb County and
eligible for benefits under the Macomb County Retirement Ordinance” and expressly
referred to a “retirement benefit option.” Id. at 88, 833 N.W.2d at 239.
141. Id. at 72, 833 N.W.2d at 230.
142. Id. at 72-73, 833 N.W.2d at 230.
143. Id. at 73, 833 N.W.2d at 230.
144. Id.
145. Id.
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the discretion to adopt the new table.'*® The Unions filed an unfair labor
practice complaint with the MERC.'"" The matter proceeded through
adjudication under an administrative law judge (ALIJ), who issued a
recommended decision concluding that while actuarial assumptions are
mandatory subjects of bargaining under PERA, the underlying CBAs
contained provisions covering the pension benefits.'*® When the County
incorporated the ordinance into the collective bargaining agreements, it
fulfilled its duty to bargain; while the meaning of “actuarial equivalence”
might be disputed, it was an issue subject to the grievance and arbitration
procedure contained in the CBAs.'*’

The MERC rejected the ALJ’s recommended decision, concluding
instead that the “actuarial assumptions ... were never memorialized in
the Retirement Ordinance or any of the collective bargaining agreements
referencing the Retirement Ordinance.”'*® The MERC also stated that the
longstanding reliance on the prior table constituted a tacit agreement that
the practice would continue (i.e., a past practice).””’ According to the
MERGC, the County had violated its duty to bargain and was required to
revert to the prior actuarial table.'>> The court of appeals affirmed in a
split opinion, and the Michigan Supreme Court granted leave to
appeal.'”

The supreme court began its analysis by discussing PERA’s impact
on public sector labor relations in Michigan."** Most notably, it examined
PERA’s requirement that all parties are obliged to bargain in good faith
and that each party can fulfill this statutory duty by memorializing
resolution of a subject in a collective bargaining agreement.'”® Thus,
when parties “negotiat[e] for a provision in the collective bargaining
agreement that fixes the parties’ rights,” mandatory bargaining is
foreclosed because the matter is now “covered by” the agreement.'*

146. Id.

147. Id. at 73, 833 N.W.2d at 230-31.

148. Id. at 74, 833 N.W.2d at 231,

149, Id. .

150. Id. at 74-75, 833 N.W.2d at 231.

151. Id. at 75.

152. Id.

153. Macomb County v. AFSCME Council 25, 491 Mich. 915, 834 N.W.2d 874
(2012).

154. Macomb County, 494 Mich, at 78; 833 N.W.2d at 233; see MICH. COMP. LAWS
ANN. §§ 423.201-423.217 (West 2014).

155. Macomb County, 494 Mich. at 78-80, 833 N.W.2d at 233-34 (citing Port Huron
Ed. Ass’n v. Port Huron Area Sch. Distr., 452 Mich. 309, 317—18, 550 N.W.2d 228, 234
(1996)).

156. Id. at 79, 833 N.W.2d at 234 (citation omitted) (quoting Port Huron Ed. Ass'n,
452 Mich. at 318, 550 N.W.2d at 234).
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Accordingly, when the parties memorialize an agreement in this way,
each party has a right to reasonably “rely on the agreement as the
statement of its obligations on any topic ‘covered by’ the agreement.”"’’

As noted by the court, both Michigan courts and the MERC have
recognized that only certain disputes can be raised as unfair labor
practice charges before the MERC."”® The MERC does not involve itself
with contract interpretation disputes if a collective bargaining agreement
covers the dispute and also contains a grievance procedure for the
dispute culminating in arbitration.'® To determine whether a collective
bargaining agreement covers a dispute, the MERC often must review the
terms of the agreement.'® If the agreement covers the “term or condition
in dispute,” then “the details and enforceability of the provision is left to
arbitration.”'®" This is generally referred to as the “covered by”
doctrine.'®

However, this limitation on the MERC’s jurisdiction itself can be
bypassed.'” Specifically, a party can bring an unfair labor practice
complaint before the MERC when a party changes a term or condition of
employment, even if a collective bargaining agreement controls, but only
when the new term or condition amounts to an amendment of the
collective bargaining agreement.'®® This often is referred to as a past
practice, which effectively creates or amends the collective bargaining
agreement.'® In Macomb County, the Unions argued that the twenty-
four-year past practice of using the female actuarial tables amounted to
such an amendment of the collective bargaining agreements.'*

Prior to determining whether a past practice has created or amended
the terms and conditions of a bargaining agreement, there first must be a
determination of whether the language in the collective bargaining
agreement is ambiguous.'®’ If the language in the collective bargaining

157. Id. at 80, 833 N.W.2d at 234 (quoting Port Huron Ed. Ass’n, 452 Mich. at 327,
550 N.W.2d at 238).

158. Id. at 80-81, 833 N.W.2d at 234-35.

159. Id.

160. Id.

161. Id. at 80, 833 N.W.2d at 235 (quoting Port Huron Ed. Ass’n, 452 Mich. at 321,
550 N.W.2d at 236). )

162. See, e.g., Port Huron Ed. Ass'n, 452 Mich. at 309, 550 N.W.2d at 228; Dep’t of
Navy v. Fed. Labor Relations Auth., 962 F.2d 48 (D.C. Cir. 1992).

163. Macomb County v. AFSCME Council 25, 494 Mich. 65, 81, 833 N.W.2d 225,
235 (2013).

164. Id. at 89, 833 N.W.2d at 239.

165. Id.

166. Id. at 88-89, 833 N.W.2d at 239.

167. Id. at 81, 833 N.W.2d at 239; see also Port Huron Ed. Ass’n, 452 Mich. at 323—
24, 550 N.W.2d at 237.
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agreement is ambiguous, even a tacit agreement to continue the past
practice creates a new term or condition of employment, which cannot be
modified without collective bargaining.'® If the language is
unambiguous, however, a much higher standard regarding past practice
must be met.'® .

According to the court in Macomb County, to overcome an
unambiguous provision in a collective bargaining agreement, a party
must show that there was a meeting of the minds as to the new terms or
conditions, and an agreement to modify the contract.'” Further, the past
practice must be both widely acknowledged and mutually accepted.'”’
Thus, the court stressed, to defeat unambiguous contract language, even
in the face of conflicting and longstanding past practice, the charging
party faces an exceedingly high burden.'” As stated by the court, “[a]ny
lesser standard would defeat the finality in collective bargaining
agreements and would blur the line between statutory unfair labor
practice claims and arbitrable disagreements over the interpretation of
collective bargaining agreements.”'”

Applying these standards, the court disagreed with both the court of
appeals and the MERC, holding instead that the use of the term
“actuarial equivalence” in the retirement ordinance was unambiguous.'”
The court further held that the retirement ordinance was incorporated in
the collective bargaining agreements (either expressly or implicitly), and
to the extent that the ordinance governed the benefit plans, disputes
regarding it were covered by collective bargaining agreement.'”
Therefore “the grievance procedure [was] the appropriate avenue for the
charging parties’ claims” and not an unfair labor practice charge before
MERC."

Lastly, the court stated that the evidence the Unions presented before
the ALJ did not meet the exceedingly high standard required to establish
past practice, in light of the unambiguous use of the phrase actuarial
equivalence.'”” Therefore, absent mutual agreement, “the mere lengthy

168. Macomb County v. AFSCME Council 25, 294 Mich. App. 149, 162, 818 N.W.2d.
384, 392 (201 1), rev'd, 494 Mich. 65, 833 N.W.2d 225 (2013); see also Port Huron Ed.
Ass’'n, 452 Mich. at 325-26, 550 N.W.2d at 237-38.

169. Macomb County, 494 Mich. at 81-82, 833 N.W.2d at 235.

170. Id. at 81-82, 833 N.W.2d at 235 (citing Port Huron Ed. Ass’'n, 452 Mich. at 309,
550 N.W.2d at 228).

171, Id.

172. Id. at 82, 833 N.W.2d at 235.

173. Id.

174. Id. at 85, 833 N.W.2d at 237.

175. Id.

176. Id. at 86-88, 833 N.W.2d at 238-39.

177. Id. at 89, 833 N.W.2d at 239.
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use of the female actuarial table” did not create a past practice
independent of the collective bargaining agreements.'’® Accordingly, the
court reversed and remanded to the MERC for dismissal.'”

The dissent, written by Justice Bridget M. McCormack and
concurred in by Justice Michael F. Cavanagh, agreed that the calculation
of retirement benefits was a mandatory subject of collective bargaining,
that the parties’ collective bargaining agreements covered the calculation
of retirement benefits, and that the term “actuarial equivalence” was
unambiguous.'® The dissent stated that it would have even agreed with
the majority about the outcome of the case, absent one significant
issue—whether there was, in fact, an intentional and mutually agreed
upon modification of the contract (i.c., a past practice).'*’ The dissent
focused on the twenty-four-year use of the female actuarial table and
noted that this longstanding course of conduct and the persistent decision
to use a specific formula, including its memorialization into the
retirement ordinance, did meet the high standard of proof required to
show that the parties’ practice amended the contract term.'®? Thus, the
dissent would have held that “the charging parties have submit[ted]
proofs illustrating that the parties had a meeting of the minds with
respect to the new terms or conditions—intentionally choosing to reject
the negotiated contract and knowingly act in accordance with the past
practice.”'®?

B. Michigan Employment Security Act

In Logan v. Manpower of Lansing, Inc.,'"® the Michigan Court of
Appeals addressed when an individual seeking unemployment benefits
can be disqualified for voluntarily leaving her position without good
cause under Michigan’s Employment Security Act (MESA).'®

Janice Logan began working for Manpower of Lansing, Inc.
(“Manpower”), a temporary-staffing agency, in April 2008, and was
assigned to work part-time as a receptionist at Pennfield Animal

178. Id. at 92,833 N.W.2d at 241.

179. Id.

180. Id. at 92-93, 833 N.W.2d at 241 (McCormack, J., dissenting).

181. Id. at 94-95, 833 N.W.2d at 242,

182. Id.

183. Id. (alteration in original) (citation omitted) (quoting Detroit Police Officers
Ass’n v. City of Detroit, 452 Mich. 339, 345, 551 N.W.2d 349, 351 (1996)) (internal
quotation marks omitted).

184. Logan v. Manpower of Lansing, Inc., 304 Mich. App. 550, 847 N.W.2d 679
(2014).

185. Id. at 522, 847 N.W.2d at 680; see Michigan Employment Security Act (MESA),
MicH. CoMp. LAWS ANN. §§ 421.1-421.75 (West 2014).
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Hospital."® In August 2008, Logan went on medical leave."” In October
2008, Logan was able to return to work but did so as a direct hire at
Pennfield rather than as an assigned employee through Manpower.'®®
Logan returned to work with a medical restriction limiting her to four
hours per day or less and no more than three days per week.'® These
restrictions were lifted in January 2009, but Logan never worked full-
time at Pennfield.'"” She was laid off at the end of January 2009.''

Logan sought unemployment benefits from Michigan’s
Unemployment Insurance Agency (UIA).'”> The UIA initially granted
benefits, finding that Logan was not disqualified under the MESA.'"
Manpower protested the determination.'” Even though Logan was
seeking unemployment benefits in relation to her layoff from Pennfield,
under the MESA, she could not receive benefits without establishing that
she had left work voluntarily in October 2008 from Manpower.'*®

Following a hearing, an ALJ ruled that Logan was not entitled to
benefits under section 29(1)(a) of the MESA, under which an individual
is disqualified from benefits if she “left work voluntarily without good
cause attributable to the employer.”'*® According to the ALJ, “[Logan]
‘did not leave Manpower in order to accept permanent full-time work
with Pennfield;” instead, ‘she abandoned her job with Manpower and
took a part-time job with the client company.””"”’

The Michigan Employment Security Board of Review'*® affirmed.'*’
Logan requested rehearing, asserting that she did not leave Manpower to
accept part-time work with Pennfield but to accept full-time work.’®® She
also argued that she did, in fact, work full time for a period at
Pennfield.®" If true, these facts would qualify Logan for unemployment

186. Logan, 304 Mich. App. at 552, 847 N.W.2d at 680.

187. Id. )

188. Id.

189. Id.

190. 1d.

191. Id.

192. Id. at 552-53, 847 N.W.2d at 680.

193. Id. at 553, 847 N.W.2d at 680.

194. Id.

195. Id. at 556 n.2, 847 N.W.2d at 682 n.2. For information on the allocation of
benefits, see MiCH. COMP. LAWS ANN. § 421.29 (West 2014),

196. Logan, 304 Mich. App. at 556, 847 N.W.2d at 682 (quoting MiCH. COMP. LAWS
ANN. § 421.29(1)(a)).

197. Id. at 553, 847 N.W.2d at 680.

198. The Michigan Employment Security Board of Review is now the Michigan
Compensation Appellate Commission.

199. Logan, 304 Mich. App. at 553, 847 N.W.2d at 681.

200. Id.

201. Id.



2015] EMPLOYMENT AND LABOR LAW 665

under section 29(5), which provides that “[i]f an individual leaves work
to accept permanent full-time work with another employer” she is not’
disqualified for benefits under section 29(1)(a).”** Thus, Logan sought
rehearing to fully develop the record regarding whether Pennfield had
offered full-time, permanent employment to her.””

On remand, the ALJ heard testimony from Pennfield’s owner that:
Logan worked part time for him for approximately three months; on
Logan’s new employee information sheet, Logan selected the box
indicating part-time work; and even after Logan’s medical restrictions
were lifted in January, she continued to work part-time.*®
Unsurprisingly, the ALJ found that Logan quit her job with Manpower to
take a part-time position with Pennfield and thus was disqualified for
benefits.””® The ALJ’s decision was affirmed, and Logan appealed to the
circuit court.”®

There, Logan argued that Manpower and Pennfield should be
considered joint employers because she had performed the same work for
each.2” If Manpower and Pennfield were joint employers, Logan never
“left” her prior employment and so would qualify for benefits.?® The
circuit court was not persuaded and affirmed Logan’s disqualification.*®

The Michigan Court of Appeals granted leave, stating that the issue
was the “effect of claimant stopping to work for Manpower and starting
to work for Pennfield” in October 2008.'° Logan first argued that
because her work did not change when she started at Pennfield, she never
“left work” under section 29 of the MESA.*'" The court summarily
addressed this argument, stating that while “work” is not defined in the
statute, it 1is easily understood as being synonymous with
“employment.”?'? The legislative intent is clear when the phrase is
viewed in its entirety: “Left work voluntarily without good cause
attributable to the employer or employing unit.”?"* In drafting the statute,
the legislature was referring to a particular employer, and not just any

202. Id. at 553, 556, 847 N.W.2d at 680, 682 (citing MICH. COMP. LAWS ANN.
§ 421.29(5) (West 2014)).

203. Id. at 553, 847 N.W.2d at 680.

204. Id. at 553-54, 847 N.W.2d at 681.

205. Id. at 554, 847 N.W.2d at 681.

206. Id.

207. Id.

208. Id.

209. Id.

210. Id. at 556, 847 N.W .2d at 682.

211. Id.

212, Id.
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general employer.>'"* The court of appeals found the circuit court had
correctly applied the law and also was correct in noting that if an
individual voluntarily leaves work to accept part-time employment, she
cannot invoke section 29(5), which requires the individual to leave a
position only for permanent full-time work.>'®

The court of appeals also concluded that the circuit court had
properly applied the substantial evidence standard when reviewing the
agency’s factual findings regarding whether Logan accepted part time
instead of full-time employment with Pennfield.”'® The substantial
evidence test requires deference to an agency decision if there is
evidence that a reasonable person would accept as sufficient to support
the agency’s conclusion.”’” The circuit court had concluded that there
was evidence to support the conclusion that the claimant left her position
to assume part-time employment, including the owner’s testimony and
the fact that Logan checked the part-time box on her new employee form
at Pennfield.*"®

The court next rejected Logan’s argument that she was never
actually “unemployed” under the MESA and so should not be
disqualified for benefits.*'® The court observed that section 29(1)(a) does
not require an individual to have been “unemployed” in order to be
disqualified from receiving benefits.”? Instead, it merely requires that the
person leave work voluntarily without good cause attributable to the
employer.?' Also found wanting was Logan’s contention that her
starting work at Pennfield should not be considered as voluntarily
leaving Manpower.”?? Relying on Thomas v. Employment Security
Commission,”** which held that an employee voluntarily leaves his or her
job if the separation is the product of the employee’s “hopes, wishes, and
intent,”224 the Logan court found clear evidence that it was Logan’s hope,
wish, and intent to quit working for Manpower.”®
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225. Logan, 304 Mich. App. at 558, 847 N.W.2d at 683.
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Lastly, the court addressed Logan’s joint employer argument.”
Logan relied on the MESA definition of “employing unit,” which states
that “[e]ach individual employed to perform or to assist in performing
the work of any agent or employee of an employing unit shall be
considered to be employed by that employing unit for all purposes of this
act....”? According to the court, the purpose of this definition is to
“prevent employers from using agents to hire individuals to perform
work and then deny that those individuals were actually employed by
those employers,” and so the definition was inapplicable to the facts at
hand.*®® Further, Logan failed to explain how Manpower was an agent or
employee of Pennfield, or vice versa.””® Logan offered no evidence that
either employer had authority to bind the other party evidencing an
agency relationship.”’ The MESA explicitly recognizes the existence of
temporary-staffing firms, defined as “employer{s] whose primary
business is to provide a client with the temporary services of 1 or more
individuals under contract with the employer . .. "' The court found no
factual basis to support the existence of an agency relationship and no
statutory basis to support Logan’s argument that Manpower and
Pennfield were joint employers or a-single employing unit under the
MESA.?? Accordingly, the court affirmed the circuit court’s decision -
denying Logan’s claim for unemployment benefits.***

IV. EMPLOYMENT CONTRACTS

In Klein v. HP Pelzer Automotive, the Michigan Court of Appeals
confronted the interpretation and enforcement of a severance agreement,
which ironically arose from an employer’s attempt to keep an employee
under its employ, rather than trying to separate from the employee.”’

During the economic downturn of 2009, HP Pelzer Automotive (“HP
Pelzer”) underwent a radical restructuring of its business.>® An
inevitable result of this was the loss of some employees; however, HP
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227. Id. at 558-59, 847 N.W.2d at 683 (quoting MESA, MICH. CoMP. LAWS ANN.
§ 421.40 (West 2014)).
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234, Klein v. HP Pelzer Auto. Sys., Inc., 306 Mich. App. 67, 854 N.W.2d 521 (2014),
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Pelzer wished to retain certain “key individuals” during the restructuring,
including Douglas and Amy Klein.?*” HP Pelzer’s President/CEOQ, Dean
Youngblood, wrote to the Kleins on November 2, 2009, documenting the
company’s commitment to the Kleins’ “continued employment with the
company” and acknowledging that “if your employment... is
terminated or ended in any manner in the future you will be entitled to a
minimum severance pay equal to 1(one) [sic] full year compensation.”***
The Kleins continued to work for HP Pelzer throughout the
restructuring.

Nearly two years later, on June 7, 2011, the new president of the
company wrote to the Kleins stating that because the restructuring was
complete and the company’s economic difficulties had passed, “the
severance terms outlined therein [in the November 2009 letter] are
hereby rescinded effectively immediately.”*** The next day, the Kleins
jointly hand-delivered a letter to the company stating that the rescission
letter was not legally binding and was ‘“categorically rejected” by
them.”*' In addition, the letter stated that “Mr. and Mrs. Klein are
seriously considering retirement from HP Pelzer and would like a
computation from the company of the amount of the severance payment
they can each expect to receive based on the referenced letter
agreements.””*> On July 19, 2011, the Kleins sent separate letters of
resignation effective August 2, 2011.2° )

The Kleins filed a three-count suit against HP Pelzer alleging breach
of express contract, breach of implied contract, and promissory
estoppel.”* Prior to the close of discovery, the Kleins filed a motion for
summary disposition under MCR 2.116(c)(10), arguing that the 2009
letters were unilateral offers of severance payments, which the Kleins
accepted by continuing to work after the offers were made.”** HP Pelzer
countered that because it did not terminate or end the Kleins’
employment, they were not entitled to severance, and the 2009 letters
articulated a policy, not a contract, which the company could revoke or
amend at any time—which it did on June 7, 2011.*° HP Pelzer also

237. Id. at 70, 854 N.W.2d at 523.
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argued that the prior president lacked the authority to bind the company
to the alleged promises for severance pay.”"’

The trial court concluded that the 2009 letters were clear and
unambiguous offers of severance pay but that summary disposition was
premature because discovery was necessary on the question of
Youngblood’s actual authority to bind HP Pelzer to the severance pay
contracts.?*®

After discovery concluded, the parties all sought summary
disposition.’** In their motion, the Kleins argued that HP Pelzer had
failed to produce any evidence that Youngblood lacked actual authority
to bind the company to the severance pay contracts.”>® In response, HP
Pelzer argued that Youngblood lacked actual authority because he was
obligated to follow the company’s policies, which included a policy
stating that compensation benefits could be modified or revoked at any
time.””’ In support of its motion, HP Pelzer contended that the plain
language of the 2009 letters did not allow for severance upon resignation
because the letters were intended to encourage continued employment
and not voluntary resignation.”> Additionally, HP Pelzer argued they
only intended to pay the severance benefit during the period of
restructuring.” Further, if continuing to work after receiving the 2009
letters constituted acceptance of the severance agreement, then
continuing to work after receiving the 2011 letters constituted acceptance
of revocation of the offers.?* Lastly, HP Pelzer reiterated its argument
“that Youngblood lacked actual authority to make an irrevocable promise
on behalf of” HP Pelzer.””

The trial court concluded that HP Pelzer had not proffered evidence
to refute the Kleins’ “assertion that Youngblood had actual authority to
bind” HP Pelzer and again concluded that the 2009 letters were promises
to pay, entitling the Kleins to severance pay upon their resignations.”® In
addition, the trial court concluded that the fact that the Kleins continued
to work after the 2009 severance offer constituted acceptance, precluding
HP Pelzer from subsequently revoking the offer.”>” Accordingly, the
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248. Id. at 73, 854 N.W.2d at 525.
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court awarded severance payments to the Kleins and dismissed the
breach of implied contract and promissory estoppel claims as “moot.”***
HP Pelzer appealed.”

Because the trial court and the parties had relied on Cain v. Allen
Electric & Equipment Co.*® the court of appeals first addressed that
case.”® “In Cain, the employer issued a personnel policy with a
termination provision stating that ‘an “executive” having 5 to 10 years
employment should be entitled to 2 months termination pay.”*** The
policy also stated that “such policies cannot be complete and are subject
to change or amendments . . . % Cain eventually resigned, but before
the effective date of the resignation, he was fired.”* Allen Electric’s
board of directors voted to deny termination pay to Cain’® The
Michigan Supreme Court held that the company’s termination policy was
an offer of a contract, which was accepted when Cain continued to work
beyond the five-year term required by the policy.266 Thus, because the
employee had accepted the offer, the employer could not unilaterally
change its policy and deny the employee termination pay.>*’

The court of appeals in Klein found Cain to be factually
distinguishable.®® The 2009 letters sent by HP Pelzer to the Kleins did
not create unilateral severance pay contracts because the letters did not
require any consideration by the Kleins.*® This contrasted with Cain,
where an employee was required to work between five to ten years to
earn the termination pay; that constituted consideration.”™® In addition,
although the 2009 letters stated that their purpose was to encourage
continued employment, the Kleins did not have to stay in order to
immediately collect the severance.””’ As evidence of such, the appellate
court focused on the statement in the letter that if the Kleins’
employment terminated or “ended in any manner in the future,” they
would be entitled to severance pay.””” Because no consideration was
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required for the severance payment, the letters stated a policy of a
gratuity and not binding unilateral offers of contract.’”> Consequently,
the court found that the letters created nothing more than a policy by the
employer that could be modified or revoked by the company, which it
did by the 2011 revocation letter.”’”* By the time the Kleins resigned, the
sevezr;xsnce pay policy was no longer in place, and they had no right to that
pay.

Because the court of appeals reversed the trial court’s finding of an
express unilateral contract, the court also had to address the Kleins’
breach of implied contract and promissory estoppel claims.>®

The Kleins’ breach of implied contract claim derived from the
discharge-for-cause doctrine enunciated in Toussaint v. Blue Cross &
Blue Shield of Michigan.*"’ In Toussaint, the Michigan Supreme Court
held that an employment contract stating that an employee could not be
discharged but for cause was legally enforceable, even if the contract was
for an indefinite term.”” The just cause provision could become part of
the contract cither: (1) by express agreement (oral or written), which
required negotiation, or (2) as a result of an employee’s legitimate
expectations based on the employer’s policy statements.’” Thus, a
plaintiff told that he was “doing the job” could not be discharged if a jury
found that he had a legitimate expectation (or an implied contract)
grounded in the employer’s written policy statements.”*

The court also reviewed the case In re Certified Question,”™' where
the Michigan Supreme Court held that the employer, without explicit
reservation of that right, could unilaterally modify a written discharge-
for-cause policy.?®? The court reasoned that the enforceability of written
personnel policies arises from the benefit the employer derives from
establishing such policies and not because they have been “accepted” by
employees.”® Therefore, a policy should be considered a “flexible
framework for operational guidance” and not a “perpetually binding
contractual obligation.”® As such, an employer may unilaterally revise
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its written discharge-for-cause policy, as long as “reasonable notice of
the change [is] uniformly given to affected employees.”* '

The Klein court also noted that Michigan courts have not extended
Toussaint’s legitimate expectations test to severance pay policies and
declined to do so in that case.’®® Further, even if the court were to
conclude that the Kleins had legitimate expectations of severance pay,
HP Pelzer had properly revoked its policy with the June 2011 letters.”*’
Lastly, the court addressed the Kleins’ argument that they had expressly
rejected the June 2011 letter revoking the severance pay policy.”®® The
court stated that because no agreement for severance existed, the
employer could unilaterally change its policy without the Kleins’
agreement.”® Accordingly, the Kleins’ breach of implied contract ¢laim
could not survive summary disposition.”*

The court’s analysis of the Kleins’ promissory estoppel claim was
significantly briefer. The elements of promissory estoppel are: “(1) a
promise, (2) that the promisor should reasonably have expected to induce
action ... on the part of the promisee, and (3) that in fact produced
reliance or forbearance . .. such that the promise must be enforced” to
prevent injustice.”’ As articulated earlier, the court found that the 2009
letters were not promises, but instead, were policies that could be
changed at will.®®* Therefore, even assuming that the 2009 letters were
promises, HP Pelzer could not have reasonably expected its 2011
revocation of the 2009 letters to induce the Kleins to resign within a
month.”? The Kleins’ promissory estoppel claim thus also was subject to
summary disposition.””*
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