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I. INTRODUCTION

For decades, the retail automotive industry structure stayed relatiyely
the same. A manufacturer would sell their product to a local dealership
who would then sell it to the ultimate consumer.' This was true for so
long that many states began enacting statutes codifying that market
structure in the 1960s after independent dealers raised concerns about the
manufacturers using predatory conduct towards them.2 As a result, a

t J.D. expected 2015, Wayne State University Law School; B.A., Michigan State
University.

1. One exception to this is Toyota. In a few states, it has a larger wholesale
distributor between the manufacturer and the dealer. It does this through two companies,
Gulf States Toyota and Southeast Toyota. See Remarkable History, GULF STATES
TOYOTA, http://www.gstcareers.comfhistory.htm (last visited Jan. 7, 2014); Businesses,
JM FAMILY ENTERPRISES, INC., http://www.jmfamily.com/businesses (last visited Jan. 7,
2014).

2. See infra section II.
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system of mandatory vertical disintegration exists across most of the
country. Because of this, one could ask his grandfather how he bought
his first new car and would likely find himself able to answer the
question exactly the same today if he just bought a new car off the lot.

And then came the Internet. With the prospect of being able to sell
online, costs theoretically should be lower now as consumers easily shop
around for the best price for a new car from various dealers across the
country, or even directly from the factory. However, these theoretical
increases to supply chain efficiencies resulting from Internet retailing
have not decreased costs. In fact, e-retailing of new cars is prohibited
under nearly every state's laws for the vast majority of manufacturers,
that is unless you want to shop online from your neighborhood dealer's
website who already contractually controls the local market.4 State motor
vehicle laws are proving to be a mechanism for preventing innovation in
the new car retailing market for most areas of the country. However,
because of subtle, but crucial differences between the state motor vehicle
laws, some manufactures are better able to take advantage of the current
system.

Start-up manufacturers have the choice of vertically integrating their
dealer networks in some states, while existing manufacturers cannot in
nearly all of them.5 While there may be cost savings for startup
manufacturers using this strategy on a state-by-state basis, it also
prevents them from entering some states entirely, thus barring revenue
prospects. Regardless of the disparity in choices facing manufacturers
over how to retail their products depending in part on when they came
into existence, a manufacturer, new or old, could make a legal challenge
involving the Commerce Clause.6 That is not the only strategy, however.
As Tesla Motors found, a piecemeal legislative lobbying strategy is an
alternative option for updating outdated state motor vehicle franchising
laws.7 Local state administrative agencies also provide some procedural
protections if the manufacturer is approved for licensing.8 Manufacturers,
both old and new, implementing the strategies discussed in this Note will
be better situated to deal with onerous state statutes regulating
interactions with their dealership network after adopting a vertically
integrated retailing strategy. To start, it is a good idea to understand the
origins of these restrictive state statutes.

3. See infra section II.
4. See infra section III.A.
5. See generally infra section III.
6. See infra section III.B.
7. See infra section III.D.
8. See infra section III.D.
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II. BACKGROUND

Many states began enacting motor vehicle dealer statutes in the post-
World War II period.9 This was the. result of several years where
manufacturers abused their market power, including forcing independent
dealers to accept shipments of cars and parts they did not order,10

preventing them from selling competitor brands, and most importantly,
taking away their franchise licenses in the event of a disagreement."' It
therefore seemed righteous for states to enact laws to correct the existing
market power imbalance between manufacturers and dealer, where a
corporate giant could thrust such unwieldy power over a small-town
business.1 2 However, the industry protections enacted were shortsighted,
missing the forest from the trees in the greater realm of franchise law.
Rather than simply correcting power imbalances between manufacturers
and independent dealers, states enacted laws that: highly regulated the
conduct of each player, created a system that shifts the balance in favor
of middlemen with little regard for increasing consumer welfare, and
statutorily enshrined the existing retail structure in a world that since
discovered an alternative platform.

A. Economic Inefficiencies of Dealership Franchise Statutes

As one of the stranger aspects of automobile dealership statutes,
most states ensure an existing dealer's right to create a dynasty out of his
business.' 3 The owner is given the right to pass his franchise license to

9. STEWART MALCAULAY, LAW AND THE BALANCE OF POWER: THE AUTOMOBILE
MANUFACTURERS AND THEIR DEALERS 43 (1966).

10. Id. at30.
11. Id. at 45.
12. Much of the state law protections came after the implementation of the federal

Automobile Dealer's Day in Court Act, an act which guaranteed a dealer the chance to
challenge a manufacturer's revocation of its franchise agreement. Jessica Higashiyama,
State Automobile Dealer Franchise Laws: Have They Become the Proverbial Snake in
the Grass? 8-11, available at http://ssm.com/abstract= 1394877. However, the act did not
tum out to be the panacea the dealer's expected, and has been scarcely litigated over the
last few decades. Id.

13. ARIZ. REV. STAT. ANN. § 28-4461(A) (2014); ARK. CODE ANN. § 23-112-403
(West 2014); CAL. VEH. CODE § 11713.3(t)(4) (West 2014); COLO. REV. STAT. ANN.
§ 12-6-120.7 (West 2014); CONN. GEN. STAT. ANN. § 42-133y (West 2014); DEL. CODE
ANN. tit. 6, § 4909 (West 2014); FLA. STAT. ANN. § 320.3206(3) (West 2014); GA. CODE
ANN. § 10-1-652 (West 2014); HAW. REV. STAT. § 437-54 (West 2014); IDAHO CODE
ANN. § 49-1615 (West 2014); 815 ILL. COMP. STAT. 710/4(e)(8)(10) (West 2014); IND.
CODE ANN. § 9-32-15-2 (West 2014); KAN. STAT. ANN. § 8-2416(e)(3) (West 2014); KY.
REV. STAT. ANN. § 190.042 (West 2014); LA. REV. STAT. ANN. 32:1267 (2014); ME. REV.
STAT. ANN. tit. 10, § 1174-C (2014); MD. CODE ANN., TRANSP. § 15-211.1 (West 2014);
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whomever he chooses without pushback from the manufacturer,
including specifying it in his will. 4 In effect, dealership owners use these
laws to designate a license to their heirs, creating a dynastic market
structure over local communities in retail automobile sales. 5 This creates
little incentive for a dealership's employees to work hard, who, already
knowing they cannot open a competing dealership in the local
monopolized market, realize that even if they try hard enough, their
opportunity to climb the company ladder and manage the dealership
based on merit is systemically minimized. Dynasty provisions also mean
that a manufacturer has little practical control over the quality of who
markets its brands directly to customers. It is not uncommon for one to
find a dealership run by the same family for two to three generations
since originally obtaining a license decades before the invention of the
SUV or minivan.16

In most states, manufacturers are prevented from selling directly to
consumers.' 7 If online sales can occur, it is mostly up to the dealer to set
up their own network. Many have yet to do so.18 Online sales of

MONT. CODE ANN. § 61-4-132 (West 2014); NEB. REV. STAT. ANN. § 60-1430.01 (West
2014); NEV. REV. STAT. ANN. 482.3638(6) (West 2014); N.H. REV. STAT. ANN. § 357-C:8
(2014); N.H. REV. STAT. ANN. § 357-C:3(III)(s)(3) (2014); N.M. STAT. ANN. § 57-16-
5(W) (West 2014); N.Y. VEH. & TRAF. LAW § 463(2)(m)(1) (McKinney 2014); N.C. GEN.
STAT. ANN. § 20-305(7)(23) (West 2014); OHIO REV. CODE ANN. § 4517.56(G),
4517.59(A)(5) (West 2014); OKLA. STAT. ANN. tit. 47, § 565.1 (West 2014); OKLA. STAT.
ANN. tit. 47, § 565(18)(B)(3) (West 2014); OR. REV. STAT. ANN. § 650.162(5)(c)(A)
(West 2014); 63 PA. CONS. STAT. ANN. § 818.15 (West 2014); R.I. GEN. LAWS ANN. § 31-
5.1-4.1 (West 2014); S.C. CODE ANN. 1976 § 56-15-47 (2014); TENN. CODE ANN. § 55-
17-114(c) (West 2014); TEX. OCC. CODE ANN. § 2301.462 (West 2014); UTAH CODE
ANN. 1953 § 13-14-203 (West 2014); VT. STAT. ANN. tit. 9, § 4093 (West 2014); VA.
CODE ANN. § 46.2-1569(6) (West 2014); WASH. REV. CODE ANN. § 46.96.110 (West
2014); W. VA. CODE ANN. § 17A-6A-I 1(1) (West 2014); W. VA. CODE ANN. § 17A-6A-
10(2)(q)(ii)(A) (West 2014); W. VA. CODE ANN. § 17A-6A-I0(2)(q)(ii)(D)(ii) (West
2014); W. VA. CODE ANN. § 17A-6A-1 1(6) (West 2014); WIS. STAT. ANN. § 218.0131
(West 2013); WYO. STAT. ANN. § 31-16-110 (West 2014).

14. Id. Specifically, this includes Alabama, Arizona, Arkansas, Colorado,
Connecticut, Delaware, Hawaii, Idaho, Illinois, Kansas, Kentucky, Louisiana,
Mississippi, Nevada, New Mexico, North Carolina, Ohio, Oklahoma, Pennsylvania,
Rhode Island, South Carolina, South Dakota, Texas, Vermont, West Virginia, and
Wyoming.

15. This is not to say that a dealership owner's child is not necessarily the best fit for
the job.

16. Why Buying a Car Is So Awful, PLANET MONEY (Feb. 12, 2013, 8:43 PM),
http://www.npr.org/blogs/money/2013/02/12/171814201/episode-435-why-buying-a-car-
is-so-awful.

17. Infra section III.A.
18. GM is active in this area, however, in that they are creating a platform for

consumers to shop online for a car and then to refer them to their local dealer. See
Christina Rogers, GM Prods Dealers to Sell Cars Online: Softvare Lets Shoppers Bypass

[Vol. 60:567



automobiles, however, are not unheard of. GM saw much success in
selling directly to customers online in Brazil.' 9 In fact, online car sales
are very common in the domestic used car market. 20 Because existing
automobile franchise laws relate mostly to new car sales, used cars sell
online across the country. 2

1 The strange outcome of this is that new cars,
where the history is well known to a consumer (fresh off the assembly
line and rigorously tested under the latest technological standards) are
barred from being sold by anyone save a licensed dealer, while used cars,
with a history not completely or reliably known to a consumer and a
higher potential for problems, are freely sold by used car dealers and

22individuals across the country.

B. Court Challenges and Past Manufacturer Attempts to Circumvent
Dealership Franchise Laws

In 1978, the Supreme Court heard a challenge to state automotive
dealership franchising laws, though it proved unsuccessful. In New
Motor Board of California v. Orrin W. Fox Co., the Supreme Court
upheld a California statute requiring administrative board approval
before allowing a franchise agreement to take effect between a private
dealer and manufacturer for two reasons: the administrative board gave

the Showroom, WALL ST. J. (Oct. 6, 2013, 8:01 PM),
http://online.wsj.com/news/articles/SB 10001424052702303492504579111752452221502
. This is not the first time a manufacturer took a shot at creating an online platform to sell
through its existing dealership network. See Ford Motor Co. v. Tex. Dep't of Transp.,
106 F. Supp. 2d 905 (W.D. Tex. 2000), ajfd, 264 F.3d 493 (5th Cir. 2001), for an
example of where a similar system was ruled unlawful. For a dealer, the incentive to
create an online network to shop for cars is tempting if you are the only one or first one in
a geographic market doing so, thereby creating a competitive advantage over
geographically neighboring dealers (a "first-mover advantage"). In the long run,
however, it creates a problem that all ecommerce retailers face: low switching costs for
customers and extreme price competition. In a monopolized market, the incentive for a
monopolist (local dealer) to maintain control over the demand curve is greatly reduced if
consumers can easily shop for alternatives. Much of the later portion of this paper
discusses how manufacturers can try to circumvent perverse dealer incentives such as
this, currently preventing innovation and price competition in otherwise identically
branded goods sold by numerous retailers.

19. Gerald R. Bodisch, Economic Effects of State Bans on Direct Manufacturer Sales
to Car Buyers, in ECONOMIC ANALYSIS GROUP COMPETITION ADVOCACY PAPER 4-5

(2009) (describing GM's Celta economy car manufactured in Brazil).
20. John T. Delacourt, New Cars and Old Laws: An Examination of Anticompetitive

Regulatory Barriers to Internet Auto Sales, 3 J.L. ECON. & POL'Y 155, 168 (2007).
21. Current used car e-retailing markets include Autotrader.com, Cars.com,

eBay.com, and even Craigslist.org.
22. Delacourt, supra note 20, at 168-69.
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sufficient due process and state action antitrust immunity applied.23 The
administrative board had the right to temporarily prevent a new dealer
from entering the market or moving to new geographic areas because
"[i]t was the Act, not the Board's notice, that curtailed General Motors'
right to franchise at will."' 24 The dissenting opinion pointed out the broad
ability for competitors to protest entrance of new competitors within their
territory regardless of the need based on sales volumes. 25 On the
petitioner's antitrust contention, the Court ruled that the state action
immunity doctrine applied, meaning that a state is not liable for the
results of local laws that would otherwise violate the Sherman Antitrust
Act.26 This was not the end of manufacturer-led attempts to either
overturn provisions of state automobile dealership franchise laws through
the courts, or, more importantly, to attempt to work around them.
Because Orrin Fox was decided before the advent of the Internet, it was
up to later courts to determine the applicability of the Interstate
Commerce Clause.

Early attempts at innovative approaches to manufacturer-direct
retailing over the Internet proved to be failures after courts ruled against

27manufacturers. In Ford Motor Co. v. Texas Department of
Transportation, a Texas federal court crushed Ford's efforts at setting up
a quasi-independent online retail network selling used cars directly to
consumers. 28 Ford's system allowed consumers to agree to purchase a
used car online and pick it up at a participating dealership near them. The
dealer and consumer negotiated a price, both promising to honor it at
pick-up. After receiving letters by the Texas Department of

23. New Motor Bd. of Cal. v. Orrin W. Fox Co., 439 U.S. 96 (1978).
24. Id. at 105.
25. Id. at 118-19 (1978) (Stevens, J., dissenting) (citations omitted) (internal

quotation marks omitted) ("The statute grants a curiously defined group of potential
protestants-competitors within the 314-square-mile area surrounding the new location
who handle the same line and make of cars-the right to demand a hearing to determine
whether there is good cause for not permitting such dealership .... Notably, the statute
does not place the burden of establishing that there is good cause to permit the dealership
to go forward on the new dealer or the manufacturer; it places the burden of
demonstrating that there is good cause not to permit the new opening to take place on the
objecting dealer.").

26. Id. at 109 (citations omitted) ("The regulation is therefore outside the reach of the
antitrust laws under the 'state action' exemption.").

27. See Ford Motor Co. v. Tex. Dep't of Transp., 106 F. Supp. 2d 905 (W.D. Tex.
2000), af'd, 264 F.3d 493 (5th Cir. 2001); Donna Harris, Retail Misadventure Struck a
Nerve with Dealers, AUTOMOTIVE NEWS (June 16, 2003, 12:01 AM),
http://www.autonews.com/article/20030616/SUB/306160820#axzz2jQvnUA6Y.

28. Ford Motor Co., 106 F. Supp. 2d at 907. Under Texas law, it did not matter that
the system implemented was for used cars, rather than new. Id. at 908. The issue
surrounded licensing, not the type of vehicle.

[Vol. 60:567



Transportation warning them of possible punishment for aiding and
abetting direct sales indirectly through their outlets, dealers dropped out
of the voluntary system.29 In filing a lawsuit against the agency, Ford
argued, among other reasons, that Texas's statute preventing direct sales
from manufacturers online violates the dormant Commerce Clause.30 In
colorful language, the district court disagreed with Ford and held that
direct sales of automobiles online are just as illegal as selling "to
consumers by mail, phone calls, leafleting, skywriting, or drum
signals., 31 While it is unclear how one can sell via drum signals, the
court rejected the "argument that the [statute] favors in-state interests at
the expense of out-of-state interests" because it equally prohibits all
manufactures from selling "to consumers in Texas, whether those
manufacturers are located in Austin or Australia." 32 The court never said,
however, that this applies to dealers from outside the state. The Fifth
Circuit addressed this directly stating, "[The statute] does not
discriminate against independent automobile dealers seeking to operate
in Texas" and "does not protect dealers from out-of-state competition, it
protects dealers from competition from manufacturers." 33

29. Id. at 908.
30. Ford Motor Co. v. Tex. Dep't of Transp., 264 F.3d 493, 499 (citing Oregon Waste

Sys., Inc. v. Dep't of Envtl. Quality, 511 U.S. 93, 98, 99 (1994)) ("[T]he Clause has long
been understood to have a 'negative' aspect that denies the States the power unjustifiably
to discriminate against or burden the interstate flow of articles of commerce .... A
statute discriminates against interstate commerce when it provides for 'differential
treatment of in-state and out-of-state economic interests that benefits the former and
burdens the latter."').

31. Ford Motor Co., 106 F. Supp. 2d at 909. The court, in an ode to Dr. Seuss,
further stated in an accompanying footnote that this applied "[als well as on a plane, on a
train, in a house, or with a mouse." Id. at n.4.

32. Id. at 909. At the time of the opinion, only one automobile manufacturing plant
existed in Texas, a GM assembly plant in Arlington, so one could not argue that the court
was unfairly protecting in-state dealers at the expense of merely hypothetical in-state
manufacturers. Arlington Assembly Plant Welcome Page, GENERAL MOTORS,
http://arlington.gmplantnews.com/content/Facilities/publi/us/en/arington/news.htmI
(last visited Nov. 16, 2014). Ford tried arguing this, but it failed regardless of the
existence of a GM plant in the state because of the applicability of the statute to other
types of motor vehicle manufacturers, including motorboat and motorcycle
manufacturers. Ford Motor Co., 264 F.3d at 502. The court failed to mention any
motorboat or motorcycle manufacturers that existed to prove the practical effect of the
law, though they declared that it did not matter because the point was already clarified in
Exxon Corp. v. Governor of Md., 437 U.S. 117, 125 (1978). Ford Motor Co., 264 F.3d at
502. Because many states do not so broadly define the limitations of manufacturers as
dealers, and more importantly, do not have any manufacturing base for motor vehicles,
this point might not prove an insurmountable hurdle, allowing for a potential dormant
Commerce Clause challenge in those states.

33. Ford Motor Co., 264 F.3d at 503.

2014] TESLA



WAYNE LAW REVIEW

In sum, the court found that discrimination did not exist under the
dormant Commerce Clause so long as every manufacturer was equally
barred from selling in the state. The court, as will become evident from
this Note, did not properly recognize the Washington Apples v. Hunt case
in its dormant Commerce Clause analysis.

C. Dormant Commerce Clause and Franchise Structure

The test to challenging a state statute that violates the dormant
Commerce Clause is as follows:

Where the statute regulates even-handedly to effectuate a
legitimate local public interest, and its effects on interstate
commerce are only incidental, it will be upheld unless the burden
imposed on such commerce is clearly excessive in relation to the
putative local benefits. If a legitimate local purpose is found,
then the question becomes one of degree. And the extent of the
burden that will be tolerated will of course depend on the nature
of the local interest involved, and on whether it could be
promoted as well with a lesser impact on interstate activities.34

Developed in Pike v. Bruce Church, this Commerce Clause test was also
used in American Motors Sales Corp. v. Division of Motor Vehicles for
when a company challenges a law affecting motor vehicle franchises. 35 It
is because of the application of the Pike test in American Motors that the
Pike test is the proper standard used to challenge state motor vehicle
franchising statutes under the dormant Commerce Clause. Several cases
applying the Pike test are almost certainly at play in any analysis of not
only general franchise law, but specifically regarding motor vehicle
franchise laws.

In Exxon Corp. v. Governor of Maryland, the Supreme Court held
that a state law banning oil refiners from owning gas stations in the retail
market was valid.36 Unde jying its holding, the Court stated that the law
did not burden interstate commerce because it did not discriminate
against in-state or out-of-state gas station operators using the Pike test.37

34. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) (citations omitted).
35. Am. Motors Sales Corp. v. Div. of Motor Vehicles of Va., 592 F.2d 219 (4th Cir.

1979) (upholding a state's motor vehicle franchising laws as they pertained to existing
independent dealer's relevant markets and adding additional independent dealers to
them).

36. Exxon Corp., 437 U.S. 117.
37. Id. at 125-26.
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The law only prevented refiners from owning gas stations.38 The law
fully allowed out-of-state gas station owners to own and operate gas
stations within Maryland, so long 'as they were not owned by refiners.
The Court also rejected arguments that "the Commerce Clause protects
the particular structure or methods of operation in a retail market
[because it only] protects the interstate market, not particular interstate
firms, from prohibitive or burdensome regulations." 39 This means that
any refiner who undertakes a vertically integrated retailing model cannot
challenge the law for forcing them to exit the market or provide a model
for independent franchising.

Part of the reasoning behind this holding as stated in its dicta may
imply that the Court only intended the holding to affect particular market
structures. "Some refiners may choose to withdraw entirely from the
Maryland market, but there is no reason to assume that their share of the
entire supply will not be promptly replaced by other interstate refiners.
The source of the consumers' supply may switch from company-
operated stations to independent dealers."4° This description leads one to
conclude that the court believed the retail gasoline market was perfectly
competitive, a market structure characterized by, among other things,
undifferentiated, commoditized products. Whether or not the Court
accurately described the retail gasoline market as it existed during the
Exxon decision,4' perfect competition does not exist in most industries.
Automobile retailing is more similar to a monopolistically competitive
market structure, a situation where products are differentiated, notably by
something like consumer preference for a particular brand.42 While any

38. Id. at 117.
39. Id. at 127-28 (citations omitted).
40. Id. at 127.
41. Even though recent research into the retail gasoline market concludes that "the

retail gasoline market is not a perfectly competitive homogeneous market,"
understanding what type of market existed at the time of the Supreme Court's holding in
Exxon v. Maryland is more relevant to understanding what the Court likely considered
accepted knowledge about the industry. Matt Lewis, Asymmetric Price Adjustment and
Consumer Search: An Examination of the Retail Gasoline Market, 20 J. ECON. & MGMT.
STRATEGY 409 (2011). An attempt at determining what type of market structure retail
gasoline existed in during the early 1950s shows that economists were uncertain as to
what it was, stating it ranged anywhere from "violent competition" at one extreme to
"collusive oligopoly, acting almost exactly like a pure monopoly" at the other, and
possibly even a "good example of [normal competition]." Joel B. Dirlam & Alfred E.
Kahn, Leadership and Conflict in the Pricing of Gasoline, 61 YALE L.J. 818, 818-19
(1952).

42. See generally P.C. Verhoef, F. Langerak & B. Donkers, Understanding Brand
and Dealer Retention in the New Car Market: The Moderating Role of Brand Type,
ERASMUS RESEARCH INSTITUTE OF MANAGEMENT (2004) (discussing the impact of
brand management on the retail automotive market).

20141 TESLA
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independent retailer is better situated to fill the missing supply from
exiting refiners using a direct ownership model in the oil market, the
same is not true for the automobile market. If an automobile
manufacturer exits a state's market because they decline to let
independent retailers sell their brand, the supply for that. brand vanishes,
and no consumer in the state has access to it, unless he travels to another
state. Such over-the-border shopping creates a burden on interstate
commerce. While this scenario does not affect older manufacturers who
continue their long-established independent franchise structure, a3 it hurts
start-up manufacturers who do not want to relinquish control of their
product branding and marketing at the retail level.

Hunt v. Washington State Apple Advertising Commission is an
instance where a state law violated the dormant Commerce Clause based
on the Pike test." Here, the Supreme Court invalidated a North Carolina
statute that only permitted apples into the state that met and were labeled
as meeting the USDA standard. 45 The State of Washington was
considered to have a higher standard for grading apples than the USDA,
giving them what they believed were higher quality apples and a distinct
competitive edge over other apple producers. North Carolina prevented
Washington's apple producers from selling under a Washington
approved label in North Carolina. The Court held that this
unconstitutionally discriminated against interstate commerce.46 Because
the process undertaken by Washington apple growers to ensure quality
for consumers was different than North Carolina's standard, it did not
matter that the purpose of the law was to protect a local interest. The
discriminating nature of the law outweighed any perceived local interest
because it unfairly prevented competition and raised the cost on out-of-
state growers while not affecting local growers. 47 The Court specifically
noted the altered marketing efforts of Washington growers compared to
the unaffected North Carolina growers.4 8 Under this same logic, laws
should not prevent a manufacturer-owned dealership in one state from

43. This does not apply to the long-established manufacturers who want to buy out
their independent retailers in similar fashion to Coca-Cola and PepsiCo buying out their
vast independent bottler network. See Ben Worthen, Car Tuna & Justin Scheck,
Companies More Prone to Go 'Vertical,' WALL ST. J. (Nov. 30, 2009, 11:59 PM),
http://online.wsj.com/news/articles/SBI25954262100968855 (briefly describing the soft
drink vertical integration merger wave near the end of the first decade of the 21st
Century). However, without a change in state law, statutes bar manufacturers from
buying out their many independent dealers.

44. Hunt v. Wash. State Apple Adver. Comm'n, 432 U.S. 333 (1977).
45. Id. at 352.
46. Id.
47. Id. at 351.
48. Id.
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selling to customers in another state because it is using a different
marketing strategy, i.e., vertical integration, than local independent
dealers. 49 It would facially discriminate against competition from out-of-
state dealerships.

Exxon acknowledged Hunt in both its majority and dissenting
opinions, distinguishing and analogizing it, respectfully.5" As the Exxon
majority stated,

[T]he [Maryland] Act creates no barriers whatsoever against
interstate independent dealers; it does not prohibit the flow of
interstate goods, place added costs upon them, or distinguish
between in-state and out-of-state companies in the retail market.
The absence of any of these factors fully distinguishes this case
from those in which a State has been found to have discriminated
against interstate commerce. For instance, the Court in Hunt
noted that the challenged state statute raised the cost of doing
business for out-of-state dealers, and, in various other ways,
favored the in-state dealer in the local market. No comparable
claim can be made here. 51

Essentially, the Exxon majority distinguished Hunt by saying that the
Maryland statute does not add costs, prevent out-of-state dealers from
entering the market, or favor in-state dealers. The Court framed Hunt as
applying to cases where a statute must in effect target out-of-state
interests in order to violate the dormant Commerce Clause.52 Because
everyone fulfilling a particular status-that is, being a manufacturer-is
barred from participation in motor vehicle retailing and there are no cost
concerns affected, the statute cannot be discriminatory. The Exxon
dissent, however, did not see it that way and analogized Hunt to the
Maryland statute, explaining:

[T]he unconstitutional discrimination in Hunt was not against all
out-of-state interests . . . . The Court did not strike down the
provision because it discriminated against the marketing

49. This argument may even apply to overturning relevant market area statutes, which
prevent out-of-state dealers from selling in a particular geographic area. These types of
statutes are a blatant form of discrimination against competition, giving the local
franchisee a state-sanctioned monopoly against all competition. It would be a different
story if new car retailing was a natural monopoly, where relevant market statutes could
fill a legitimate pro-competitive economic need.

50. Exxon Corp. v. Governor of Md., 437 U.S. 117, 126, 146 (1978).
51. Id. at 126 (citations omitted).
52. Id.
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techniques of all out-of-state growers. The provision imposed no
discrimination on growers from States that employed only the
United States Department of Agriculture grading system. Despite
this lack of universal discrimination, the Court declared the
provision unconstitutional because it discriminated against a
single segment of out-of-state marketers of apples, namely the
Washington State growers who employed the superior grading
system. In this regard, the Maryland divestiture provisions are
identical to, not distinguishable from, the North Carolina statute
in Hunt.

53

.. Once it is seen that the discrimination in Hunt raised the cost
of doing business for only one group of the out-of-state
marketers of apples, the fallacy of the [majority's] argument
appears. In fact, here the burden imposed upon the class of out-
of-state retailers subject to the discrimination of [the statute] far
exceeds the burdens in Hunt.54

As Justice Blackmun put it, just because a statute does not universally
discriminate against out-of-state actors, it can still discriminate against
particular actors in a single or small group of states, and thereby violate
the dormant Commerce Clause in line with the Hunt decision. 55

Analogizing this view with the motor vehicle franchising statutes
amongst the states, if a vertically integrated manufacturer selling cars
directly to customers in a few states attempted to sell those cars to
customers in states that banned direct sales, they would have a viable
dormant Commerce Clause challenge. If direct sellers save costs by
vertically integrating--especially if those costs are passed on to
consumers-it would further bolster the manufacturer's case against a
state statute banning the practice.

As noted earlier in the Ford Motor v. Texas Department of
Transportation case, where a manufacturer raised the dormant
Commerce Clause argument regarding a Texas ban on direct sales, the
Fifth Circuit held that the law was non-discriminatory because it did not
discriminate between independent dealers either in or out-of-state.56

Under the Exxon dissent view, however, the Fifth Circuit's logic is
similar to the Exxon majority's in that both fail to see that the

53. Id. at 146-47 (Blackmun, J., dissenting).
54. Id. at 147-48.
55. Id. at 136-37.
56. Ford Motor Co. v. Tex. Dep't of Transp., 264 F.3d 493, 502 (5th Cir. 2001).
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discrimination does not come from the fact that all independent dealers
are allowed to compete, but that the discrimination affects states that
allow direct sales and have manufacturer-owned dealers willing to sell
across state lines. A proper analysis of such "similarly situated business
entities"' 57 cannot ignore industry substitutes, especially when the
methods are hardly distinguishable from each other and provide
additional competition to interstate trade.

D. General Framework ofAutomobile Dealer Franchise Statutes

Across states, automobile dealer franchise statutes carry a general,
common theme. They tend to be pro-dealer,58 aimed at maintaining
almost complete and independent control of the retailing process from
manufacturer influence. Most states follow a similar pattern of statutory
construction. The laws commonly (1) define terms; (2) describe how to
issue a license, how it is lost ("good cause"), what a manufacturer may
do at the retail level, how dealers and manufacturers may advertise, and
the geographic area a license entails; (3) designate a state industry
oversight board; and (4) explain punishments for various violations.59 In

57. Id. at 501.
58. Francine Lafontaine & Fiona Scott Morton, State Franchise Laws, Dealer

Terminations, and the Auto Crisis, 24 J. ECON. PERSPECTIVES 233, 239 (2010) ("These
state laws tend to be more dealer-friendly than the federal law.").

59. See generally each state's motor vehicle franchising code: ALA. CODE § 8-20
(2014); ALASKA STAT. ANN. § 08.66 (West 2014); ARIz. REV. STAT. ANN. § 28 (2014);
ARK. CODE ANN. § 23-112 (West 2014); CAL. VEH. CODE § 11700 (West 2014); COLO.
REV. STAT. ANN. § 12-6 (West 2014); CONN. GEN. STAT. ANN. § 42-739 (West 2014);
DEL. CODE ANN. tit. 6, § 49 (West 2014); FLA. STAT. ANN. § 320 (West 2014); GA. CODE
ANN. § 10-1 (West 2014); HAW. REV. STAT. § 437 (West 2014); IDAHO CODE ANN. § 49-
16 (West 2014); 815 ILL. COMP. STAT. ANN. 710/1-32 (West 2014); IND. CODE ANN.
§§ 9-32-1-1-9-32-17-9 (West 2014); IOWA CODE ANN. § 322 (West 2014); KAN. STAT.
ANN. §§ 8-2401-8-2444 (West 2014); KY. REV. STAT. ANN. § 190 (West 2014); LA. REV.
STAT. ANN. §§ 32:1251-32:1269 (2014); ME. REV. STAT. ANN. tit. 10, §§ 1171-1190
(2014); MD. CODE ANN., TRANSP. § 15 (West 2014); MASS. GEN. LAWS ANN. ch. 93B
(West 2014); MICH. COMP. LAWS ANN. § 445 (West 2014); MINN. STAT. ANN. § 80E
(West 2014); MISS. CODE ANN. § 63-17 (West 2014); Mo. ANN. STAT. § 301 (West
2014); MONT. CODE ANN. § 614 (West 2013); NEB. REV. STAT. ANN. § 60-14 (West
2014); NEV. REV. STAT. ANN. § 482 (West 2013); N.H. REV. STAT. ANN. § 357-C (2014);
N.J. STAT. ANN. § 56:10 (West 2014); N.M. STAT. ANN. § 57-16 (West 2014); N.Y. VEH.
& TRAF. LAW §§ 460-473 (McKinney 2014); N.C. GEN. STAT. ANN. § 20 (West 2014);
N.D. CENT. CODE ANN. § 39-22 (West 2013); OHIO REV. CODE ANN. § 4517 (West 2014);
OKLA. STAT. ANN. tit. 47, §§ 561-580.2 (West 2014); OR: REV. STAT. ANN. § 650 (West
2014); 63 PA. CONS. STAT. ANN. § 818 (West 2014); R.I. GEN. LAWS ANN. § 31-5.1 (West
2014); S.C. CODE ANN. § 56-15 (2014); S.D. CODIFIED LAWS § 32-6B (2014); TENN.
CODE ANN. § 55-17 (West 2014); TEX. OCc. CODE ANN. § 2301 (West 2013); UTAH
CODE ANN. § 13-14 (West 2014); VT. STAT. ANN. tit. 9, §§ 4083-4100f (West 2014); VA.
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effect, "[t]he net result of all these laws is to raise profits for car
dealers., 60 The most significant of these sections for the purposes of this
Note are those relating to direct sales and the definition of a
manufacturer and dealer.

About 46 states specifically ban direct sales to customers by a
manufacturer. 61 This is either done so explicitly by banning direct sales,
or implicitly by preventing a manufacturer from also being a dealer.62

This leaves a total of four states that have yet to ban direct sales in any
way by statute: Indiana, Missouri, Mississippi, and Washington.63 Efforts
at banning direct sales across the states picked up in the late 1990s with
the rise of the Internet.64 Focusing on risks associated with market entry,
"[d]ealers contend that, such laws are necessary to protect their
substantial, long term investments in fixed assets and inventory from
exploitation by opportunistic manufacturers. 65 This rationale of
protecting what essentially boils down to start-up costs seems strange
given the prevalence of independent dealers existing for decades prior to
implementing these specific bans on direct sales, where many sunk costs
occurred long in the past.66 Because of the theoretical higher costs to the
consumer for purchasing a new car from a dealer rather than directly

CODE ANN. § 46.2 (West 2014); WASH. REV. CODE ANN. § 46.96 (West 2014); W. VA.
CODE ANN. § 17A-6A (West 2014); WIS. STAT. ANN. § 218 (West 2013); Wyo. STAT.
ANN. § 31-16 (West 2014).

60. See Lafontaine & Morton, supra note 58, at 241.
61. Infra section 11I.B; see also Derek E. Empie, The Dormant Internet: Are State

Regulations of Motor Vehicle Sales by Manufacturers on the Information Superhighway
Obstructing Interstate and Internet Commerce?, 18 GA. ST. U. L. REV. 827, 849 n.153
(2002) (listing many of the same statutes my research reviews, save updates in the law
since 2002).

62. Empie, supra note 61, at 849 n.153.
63. New Hampshire effectively allows the practice given the nature of its small total

domestic market. See N.H. REV. STAT. ANN. § 357-C:3(111)(k) (2014). This limits the
number of manufacturer-owned outlets to a total of five in a state with a population of
around 1.3 million people. State and County Quick Facts-New Hampshire, UNITED
STATES CENSUS BUREAU, http://quickfacts.census.gov/qfd/states/33000.html (last visited
May 3, 2014). Something worth noting to show the hypocrisy of some state laws in
this area is that Georgia allows direct sales from manufacturers up to 150 units per year.
Currently, there is pending legislation to expand that amount to a paltry 1,500 per year.
Urvaksh Karkaria, Tesla Motors Backs Bill to Boost Electric Vehicle Sales in Georgia,
ATLANTA BUs. CHRON. (Feb. 6, 2014, 8:56 AM),
http://www.bizjoumals.com/atlanta/blog/atlantech/2014/02/tesla-motors-backs-
legislation-to.html?page=all.

64. Delacourt, supra note 20, at 167.
65. Id.
66. This is not to ignore the cost of future large investments or facility upgrades.
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from the manufacturer, 67 it seems that rather than increasing total market
surplus, these laws diminish it while potentially shifting existing surplus

68towards middlemen and away from consumers.
Another significant aspect of state automobile dealer franchise laws

involves the definitions of "manufacturer" and "dealer." Some states
define the two terms as mutually exclusive, which has the dual effect of
preventing both a manufacturer from owning a dealership and from
engaging in direct sales (as discussed above). 69 Given the long history of
automobile sales, some manufacturer-owned dealership locations were
grandfathered in as an exception to the manufacturer/dealer distinction.7°

Manufacturers, however, are still disallowed from forming new
dealerships and, for the most part, required to sell off existing ones to

67. Lafontaine and Morton, supra note 58, at 242 ("[Tlhe laws have had a detrimental
effect on consumers, increasing prices by about 6 percent."). Estimates from Goldman
Sachs estimated savings from direct sales would total to about 8.6% of the price of an
average car. Bodisch, supra note 19, at 4 (citing G. LAPIDUS, GOLDMAN SACHS,
EAUTOMOTIVE: GENTLEMEN, START YOUR SEARCH ENGINES (2001)). "The magnitude of
the combined information and referral effect of the Internet is 1.5% of the purchase price,
or 22% of dealers' average gross profit margin," which, in plain English, means that the
advantage a dealership has based on information asymmetries, which would otherwise be
lowered if car prices and features were comparable over the Internet, makes up nearly a
quarter of a dealer's profits. Florian Zettelmeyer, Fiona Scott Morton & Jorge Silva-
Risso, How the Internet Lowers Prices: Evidence from Matched Survey and Automobile
Transaction Data, 43 J. MARKETING RES. 168. "If you are buying a new car, all this
extra stuff [warranties, allowable hours or operations, extra dealers, lack of competition,
the list goes on and on] adds on average an extra $1,800 to your bill. Last year, we sold
about 14 million cars. That means that together as a nation, we are spending an extra $25
billion a year more than we should on new cars." PLANET MONEY, supra note 16.

68. Lafontaine and Morton, supra note 58, at 243 (stating that government mandated
vertical restraints "lead to higher prices, higher costs, shorter hours of operation, lower
consumption-and thus declines in consumer welfare .... The economic evidence thus
suggests that the end result of the laws is a wealth transfer that benefits dealers at the
expense of consumers.").

69. See Empie, supra note 61, at n.153. For states with an administrative oversight
board in charge of interpreting the applicable statute, one would need to look at their
published policy interpretations to determine if the language in the statute actually
prohibits manufacturer-owned dealers or not. Given that the members who make up a
state's governing oversight board tend to be from within the industry, there usually lies
an incentive to prohibit manufacturers from being dealers as this would create additional
competition.

70. ARiz. REV. STAT. ANN. § 29-4460 (2014); ARK. CODE ANN. § 23-112-
403(a)(3)(A) (West 2014); CAL. VEH. CODE § 11713.3(o) (West 2014); COLO. REV. STAT.
ANN. § 12-6-120.5 (West 2014); GA. CODE ANN. § 10-1-664.1 (West 2014); KAN. STAT.
ANN. § 8-2438 (West 2014); ME. REV. STAT. ANN. tit. 10, § 1174(k) (West 2014); MICH.
COMP. LAWS ANN. § 445.1574 (West 2014); N.Y. VEH. & TRAF. LAW § 463(2)(bb)
(McKinney 2014); N.C. GEN. STAT. ANN. § 20-305.2(a) (West 2014); OKLA. STAT. ANN.
tit. 47, § 565(12)(B)(3) (West 2014); OR. REV. STAT. ANN. § 650.130 (West 2014); S.C.
CODE ANN. § 56-15-45 (2014).
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interested potential future dealers. 7
1 The interesting result of this legal

distinction is that it effectively bars the company issuing a license from
having a license itself. Put another way, the brand owners themselves are
not given the freedom to determine how they are marketed to or
perceived by those ultimately buying their name.

Other hurdles created by state motor vehicle dealership laws include
defining the activity a manufacturer is prohibited from engaging in
relative to its dealership network. States are mixed on particular
marketing practices or corporate structures they allow under these
statutes.72 While these statutes may present little opportunity for existing
manufacturers because their dealer networks are well established and
difficult to dismantle, it creates a unique advantage for new entrants in
the market, allowing them to overstep the inefficient legacy costs
associated with operating yesterday's market strategies in today's
evolved retail market.

III. ANALYSIS
73

As a refresher, the purpose of this Note is to point out potential legal
strategies for automobile manufacturers looking to vertically integrate
their dealer network. As this analysis shows, the advantage is mostly
available to start-up manufacturers. However, long-existing
manufacturers are not completely unable to apply these findings. Second,
this section proposes three potential strategies available to
manufacturers, both their benefits and weaknesses, including an
approach based on the dormant Commerce Clause, procedural
protections based on standing, and legislative lobbying. But first, it is
necessary to look through the laws of the 50 states to show where gaps
allow implementation of these proposed strategies.

71. See supra note 70. As an interesting remark on how states are inconsistently
dealing with the rise of Tesla Motors, Colorado, a state banning direct manufacturer
ownership, granted Tesla a dealership license for a single location and then shortly after
passed legislation preventing the company from opening anymore dealerships. Tesla is
still allowed to open its "gallery" concept stores. Howard Pankratz, Tesla Motors Limited
to One Store in Colorado and None in New Jersey, DENVER POST (Mar. 13, 2014, 12:01
AM), http://www.denverpost.com/business/ci_25332416/tesla-motors-limited-one-store-
colorado-and-none; see also infra section III.D.

72. See supra note 59.
73. With the numerous legal and political battles Tesla Motors is facing across the

states, much of the information in this section, and article generally, is rapidly evolving.
This reflects the current legal front in the automotive retailing industry as of March 3 1,
2014.
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A. How the 50 States Stack Up: Ownership, Direct Sales, and "Unfair"
Competition

With a precursor on applicable dormant Commerce Clause case law,
the conclusion appears that in order for a manufacturer to challenge a
state law banning direct sales, it must have a dealership based in a state
in which direct sales are allowed and then be blocked from entering,
selling, or competing with another. state's dealers. This then leads to the
question of which states allow vertically integrated dealers by statute.
Answering this question is not necessarily as easy as it appears. Various
provisions within the statutory structure of motor vehicle franchise acts
have the possibility of banning manufacturers from selling directly to
customers, though many are constructed in a way that makes it unclear
whether they specifically ban such practices.

Being a dealer, by definition, requires a person to sell a car to a
consumer. 74 Being a manufacturer requires some form of construction of
a vehicle.75 The terms are not necessarily mutually exclusive, and
attempts at statutorily defining the terms as so across the states are
mixed.76 Some states specifically prevent manufacturers by definition
from being dealers in defining the term "manufacturer" as not being a

74. ALA. CODE § 28-4460(E) (2014); ARK. CODE ANN. § 23-112-103(a)(4)(b) (West
2014); COLO. REV. STAT. ANN. § 12-6-102 (West 2014); CONN. GEN. STAT. ANN. § 42-
133r (West 2014); DEL. CODE ANN. tit. 6, § 4902 (West 2014); FLA. STAT. ANN.
§ 320.3202 (West 2014); GA. CODE ANN. § 10-1-662 (West 2014); IDAHO CODE ANN.
§ 49-1606 (West 2014); 815 ILL. COMP. STAT. ANN. 710/2 (West 2014); KAN. STAT. ANN.
§ 8-2401 (West 2014); Ky. REV. STAT. ANN. § 190.010 (West 2014); LA. REV. STAT.
ANN. § 32-1252 (2014); ME. REV. STAT. ANN. tit. 10, § 1171 (2014); MD. CODE ANN.,
TRANSP. § 15-101 (West 2014); MASS. GEN. LAWS ANN. ch. 93B, § I (West 2014); MICH.
COMP. LAWS ANN. §§ 445.1563-445.1565 (West 2014); MINN. STAT. ANN. § 80E.03
(West 2014); MISS. CODE ANN. § 63-17-55 (West 2014); Mo. ANN. STAT. § 301.550
(West 2014); MONT. CODE ANN. § 61-4-201 (West 2013); NEB. REV. STAT. ANN. §§ 60-
1401.13, 60-1401.24, 60-1401.26 (West 2014); NEV. REV. STAT. ANN. §§ 482.020,
482.060 (West 2013); N.H. REV. STAT. ANN. § 357-C:1 (2014); N.M. STAT. ANN. § 57-
16-3 (West 2014); N.Y. VEH. & TRAF. LAW § 462 (McKinney 2014); N.C. GEN. STAT.

ANN. § 20-286 (West 2014); N.D. CENT. CODE ANN. § 39-01-01 (West 2013); OHIO REV.
CODE ANN. § 4517.01 (West 2014); OKLA. STAT. ANN. tit. 47, § 562 (West 2014); OR.
REV. STAT. ANN. § 650.120 (West 2014); 63 PA. CONS. STAT. ANN. § 818.2 (West 2014);
S.C. CODE ANN. § 56-15-45 (2014); TENN. CODE ANN. § 55-17-114(c) (West 2014);
WASH. REV. CODE ANN. § 46.70.011 (West 2014); W. VA. CODE ANN. § 17A-6A-3 (West
2014); WIS. STAT. ANN. § 218.0101 (West 2013); WYO. STAT. ANN. § 31-16-101 (West
2014).

75. See supra note 74.
76. Id. Specifically see Alaska, Arizona, Maine, and Maryland. This effectively bans

direct sales and ownership. Out of all 50 states, this definitional tactic to statutorily
banning both direct sales and ownership seems like the simplest. It is a good model for
other states or interested dealer groups trying to achieve those ends.
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"dealer."77 The problem comes when states do not so clearly define the
terms as being mutually exclusive, but rather ban particular practices of
the manufacturer. When reviewing the prohibited conduct of
manufacturers state by state, several questions arise: does a ban on direct
sales or ownership conclusively prohibit vertical integration? Are both
bans required to conclusively prohibit the practice or is one enough? Not
all states prohibit each practice, though several prohibit both.78 It is

77. For example, Alaska's definitional ban on direct sales and ownership says, "In
this chapter ... (4) 'motor vehicle dealer' or 'dealer'. . . (A) means... (ii) a person, other
than a manufacturer." ALASKA STAT. ANN. § 08.66.350(4)(A) (West 2014)

78. For direct sales, see ALA. CODE § 8-20-4(3)(s) (2014); ALASKA STAT. ANN.
§ 08.66.350(4)(A) (West 2014); ARIZ. REV. STAT. ANN. § 28-4460(A),(B) (2014); ARK.
CODE ANN. § 23-112-403(A)(2)(m) (West 2014); GA. CODE ANN. § 10-1-664.1 (West
2014); HAW. REV. STAT. § 437-3 (West 2014); IOWA CODE ANN. § 322.3 (West 2014);
KAN. STAT. ANN. § 8-2438 (West 2014); LA. REV. STAT. ANN. § 32-1261(a)(l)(k)(i)
(2014); MD. CODE ANN., TRANSP. § 15-305 (West 2014); NEV. REV. STAT. ANN.
§ 482.36385 (West 2013); N.J. STAT. ANN. § 56:10-27 (West 2014); N.Y VEH. & TRAF.
LAW § 463(2)(y) (McKinney 2014); N.D. CENT. CODE ANN. § 39-22-25 (West 2013);
OHIO REV. CODE ANN. § 4517.59 (West 2014); OKLA. STAT. ANN. tit. 47, § 565(11)
(West 2014); OR. REV. STAT. ANN. § 650.130(2) (West 2014); 63 PA. CONS. STAT. ANN.
§ 818.12(B)(9) (West 2014); S.C. CODE ANN. § 56-15-45(D) (2014); TENN. CODE ANN.
§ 55-17-114(c)(19) (West 2014); UTAH CODE ANN. § 13-14-201(1)(p),(cc) (West 2014);
W. VA. CODE ANN. § 17A-6A-10(4) (West 2014); WYO. STAT. ANN. § 31-16-1080)
(West 2014).

For ownership, see ALA. CODE § 8-20-4(3)(s) (2014); ARIZ. REV. STAT. ANN.
§ 28-4460(B)(1) (2014); ARK. CODE ANN. § 23-112-403(a)(3)(A) (West 2014); CAL.
VEH. CODE § 11713.3(o) (West 2014); COLO. REV. STAT. ANN. § 12-6-120 (West 2014);
DEL. CODE ANN. tit. 6, § 4913(b) (West 2014); FLA. STAT. ANN. § 320.645(1) (West
2014); GA. CODE ANN. § 10-1-664.1 (West 2014); 815 ILL. COMP. STAT. ANN. 710/4(0
(West 2014); IOWA CODE ANN. § 322.3(14) (West 2014); KAN. STAT. ANN. § 8-2438(a)
(West 2014); KY. REV. STAT. ANN. § 190.070(2)(j),(k) (West 2014); MASS. GEN. LAWS
ANN. ch. 93B, § 4(c)(10) (West 2014); MICH. COMP. LAWS ANN. § 445.1574(1)(h) (West
2014); MINN. STAT. ANN. § 80E.13 (West 2014); MONT. CODE ANN. § 61-4-208(3)(a)
(West 2013); NEB. REV. STAT. ANN. § 60-1438.01(2) (West 2014); N.J. STAT. ANN.
§ 56:10-28 (West 2014); N.M. STAT. ANN. § 57-16-5(V) (West 2014); N.Y. VEH. &
TRAF. LAW § 463(2)(bb) (McKinney 2014); N.C. GEN. STAT. ANN. § 20-305.2(a) (West
2014); N.D. CENT. CODE ANN. § 39-22-24 (West 2013); OKLA. STAT. ANN. tit. 47,
§ 565(12)(a) (West 2014); OR. REV. STAT. ANN. § 650.130(11) (West 2014); 63 PA.
CONS. STAT. ANN. § 818.12(C)( I )(i) (West 2014); R.I. GEN. LAWS ANN. § 31-5.1-4(c)(14)
(West 2014); S.C. CODE ANN. § 56-15-45(a) (2014); S.D. CODIFIED LAWS § 32-6B-80
(2014); TEX. OCC. CODE ANN. § 2301.476 (West 2013); UTAH CODE ANN. § 13-14-
201(l)(u) (West 2014); VA. CODE ANN. § 46.2-1572 (West 2014); W. VA. CODE ANN.
§ 17A-6A-10(2)(i) (West 2014); WIS. STAT. ANN. § 218.0121(2m) (West 2013). As
stated earlier, Alaska, Maine and Montana ban direct sales and ownership by definition of
"new motor vehicle dealer." See supra note 74. Connecticut bans direct ownership
indirectly by banning manufacturers from owning a service center, a necessary
requirement for being a dealer in that state. CONN. GEN. STAT. ANN. § 42-133cc(16)
(West 2014). Some states allow exemptions for specifically defined manufacturers to
own a limited number of dealerships. See infra notes 127-129.
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unclear whether a statute must include both bans or just one to conclude
that manufacturers may not sell to ultimate customers, though it appears
that most states adopt the approach that either method suffices in
prohibiting manufacturers from vertical integration.79 The fact that some
states have grandfather clauses allowing long-existing manufacturer-
owned dealerships meeting particular criteria to stay in business seems to
further indicate that the general policy is to prohibit manufacturer
ownership, most notably when those statutes expressly state that the
manufacturer is to relinquish control if an independent dealer wants to
take over their market.80 The most confusing prohibition provisions come
from states that ban manufacturers from "competing" or "unfairly
competing" with dealers. 81 Such broad terms leave open the question of
what particular manufacturer conduct qualifies as competing with dealers
in violation of a statute. 82

It is also important to note the applicability of the franchise
agreement and definition of "relevant market area." Under a franchise
agreement, a manufacturer and independent dealer determine the size of
the market in which a dealer is officially responsible for selling to

79. See Empie, supra note 61.
80. See supra note 70.
81. ARK. CODE ANN. § 23-112-403(A)(4)(b) (West 2014); CAL. VEH. CODE

§ 11713.3(o)(1) (West 2014); CONN. GEN. STAT. ANN. § 42-133cc(8),(16) (West 2014);
DEL. CODE ANN. tit. 6, § 4913(b) (West 2014); GA. CODE ANN. § 10-1-664.1(b) (West
2014); IDAHO CODE ANN. § 49-1613(3)(g) (West 2014); KY. REV. STAT. ANN.
§ 190.070(2)(k) (West 2014); ME. REV. STAT. ANN. tit. 10, § 1174(3)(k), (3-A) (2014);
NEV. REV. STAT. ANN. § 482.36385(1) (West 2013); N.H. REV. STAT. ANN. § 357-
C:I(11)(k) (2014); N.C. GEN. STAT. ANN. § 20-305(23) (West 2014); OR. REV. STAT.
ANN. § 650.130(10) (West 2014); S.C. CODE ANN. § 56-15-45(B)(1) (2014); TENN. CODE
ANN. § 55-17-114(c)(17) (West 2014); VT. STAT. ANN. tit. 9, § 4097(8) (West 2014); W.
VA. CODE ANN. § 17A-6A-10(2)(h) (West 2014); WYO. STAT. ANN. § 31-16-108(c)(vii)
(West 2014).

82. Some states actually want the terms of the statute to be construed broadly by
statute. For an example, see OKLA. STAT. ANN. tit. 47, § 573. By broadly defining the
terms, motor vehicle dealership licensing boards are given much deference in state court
to construe the terms however they deem appropriate, which can certainly be problematic
if the board is composed of interested members. See Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837 (1984). How broadly a state defines competition is
of note. Firms generally compete across borders in all industries, regardless of their
efforts at only staying local. If a manufacturer is selling cars to consumers in one state at
a lower price than an independent dealer is in a neighboring state, the independent dealer
may be able to challenge the manufacturer's activity under the broad term "competition"
given that some of the independent dealer's customers may take their business elsewhere.
The easiest place to search for an example of where this happens (ignoring the possibility
of Internet sales) would be near the borders of a state, especially those where large
population centers amass at a border.
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customers. States usually supply a default size for such markets.83 Past
attempts by start-up online new motor vehicle retailers to supply an
undefined-or blanket-nationwide relevant market have been met with
skepticism and were declined by manufacturers. 84 This outcome probably
has more to do with the legacy costs older manufacturers have associated
with long existing dealership networks, though it is likely not a hurdle
for startup manufacturers with a few or even no outlets currently existing
within a state.

As it pertains to Internet retailing, almost no state addresses using an
online retail structure for new motor vehicles specifically by statute. The
only state that statutorily bans Internet sales by manufacturers is
Arkansas. 85 As previously discussed in Ford Motor Co. v. Texas
Department of Transportation, Texas does so by common law and
agency interpretation.86 On the flip side, Indiana and South Carolina are
the only states to specifically allow dealers to sell online by statute
through various means.87 The most any other state statute says about

83. ALA. CODE § 8-20-4 (2014); ARK. CODE ANN. § 23-112-103 (West 2014); COLO.
REV. STAT. ANN. § 12-6-120.3 (West 2014); CONN. GEN. STAT. ANN. § 42-133r (West
2014); DEL. CODE ANN. tit. 6, § 4902 (West 2014); FLA. STAT. ANN. § 320.642 (West
2014); GA. CODE ANN. § 10-1-662 (West 2014); HAW. REV. STAT. § 437-1.1 (West
2014); IDAHO CODE ANN. § 49-1616 (West 2014); 815 ILL. COMP. STAT. ANN. 710/2
(West 2014); 815 ILL. COMP. STAT. ANN. 710/4(e)(8) (West 2014); IND. CODE ANN. 9-32-
2-20 (West 2014); KAN. STAT. ANN. § 8-2430 (West 2014); KY. REV. STAT. ANN.
§ 190.047(6)(c) (West 2014); ME. REV. STAT. ANN. tit. 10, § 1174(k) (2014); ME. REV.
STAT. ANN. tit. 10, § 1174(3-A) (2014); MASS. GEN. LAWS ANN. ch. 93B, § I (West
2014); MICH. COMP. LAWS ANN. § 445.1566 (West 2014); MINN. STAT. ANN. § 80E.14
(West 2014); MISS. CODE ANN. §63-17-116 (West 2014); NEV. REV. STAT. ANN.
482.3634 (West 2013); N.H. REV. STAT. ANN. §357-C:1 (2014); N.J. STAT. ANN.
§ 56:10-16 (West 2014); N.M. STAT. ANN. § 57-16-3 (West 2014); N.Y VEH. & TRAF.
LAW § 462 (McKinney 2014); N.C. GEN. STAT. ANN. § 20-286 (West 2014); OHIO REV.
CODE ANN. § 4517.01 (West 2014); OKLA. STAT. ANN. tit. 47, § 562(13) (West 2014);
OR. REV. STAT. ANN. § 650.120 (West 2014); 63 PA. CONS. STAT. ANN. § 818.2 (West
2014); R.I. GEN. LAWS ANN. § 31-5.1-1 (West 2014); UTAH CODE ANN. § 13-14-102
(West 2014); VT. STAT. ANN. tit. 9, § 4085 (West 2014); VA. CODE ANN. § 46.2-1500
(West 2014); WASH REV. CODE ANN. § 46.96.140 (West 2014); W. VA. CODE ANN.
§ 17A-6A-3 (West 2014); WIs. STAT. ANN. § 218.0101 (West 2013); WYO. STAT. ANN.
§ 31-16-101 (West 2014). For unlisted states, it is very common to see the term
referenced throughout other provisions, notably those prohibiting a manufacturer from
adding a dealer without good cause, inferring that a relevant market is either contractually
defined or up to the licensing board.

84. See generally PLANET MONEY, supra note 16.
85. ARK. CODE ANN. § 23-112-403 (West 2014).
86. Ford Motor Co. v. Tex. Dep't. of Transp., 264 F.3d 493 (5th Cir. 2004).
87. IND. CODE ANN. §§ 9-32-1 1-2(c), 9-32-11-17 (West 2014); S.C. CODE ANN. § 56-

15-85 (2014). Indiana only allows online sales so long as they occur within the state and
are picked up from the dealer marketing online. IND. CODE ANN. §§ 9-32-11-2(c), 9-32-
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internet sales regards allowing manufacturers to solicit sales online so
long as they refer customers to a local dealer and do not discriminate
against dealers either in or out of the program.88

B. The Commerce Clause and Vertically Integrating Retail Outlets

With a background on the dormant Commerce Clause and state
statutory structures as it pertains to vertically integrated automotive
retailers, the first strategy appears in which vertical integration is
possible. The unfortunate part about this strategy is that it is almost sure
to involve a court-initiated challenge. At worst, the effects of a negative
ruling keep manufacturers in the same situation they currently face minus
legal costs. 89 The effects of a positive ruling, however, completely open
up manufacturers to restructure the existing relationship they have
endured for decades with their independent dealer network. The
following lays out a potential strategy to overcome existing hurdles
resulting from state motor vehicle franchising statutes.

First, it is necessary to identify the states that statutorily permit
manufacturer-owned dealerships. Determining which states are the
proper places to open up a manufacturer-owned dealership depends on
how a state interprets direct sales, ownership, and unfair competition as
previously discussed. Based on direct sales bans alone, half of the states
are eliminated from contention.9" Factoring in bans on direct ownership,
the pool of contenders narrows to eight states. 91 Conservatively

11-17 (West 2014). South Carolina allows dealers to hire an e-retailer to sell their
products via the Internet. S.C. CODE ANN. § 56-15-85 (2014).

88. ARIz. REV. STAT. ANN. § 28-4460 (2014); MD. CODE ANN., TRANSP., § 15-207
(West 2014); MICH. COMP. LAWS. ANN. § 445.1574 (West 2014); OHio REV. CODE ANN.
§ 4517.59 (West 2014); R.I. GEN. LAWS ANN. § 31-5.1-4 (West 2014). Another
interesting finding comes from Rhode Island pertaining to dealer internet sales. Saccucci
Auto Grp., Inc. v. Am. Honda Motor Co., Inc., 617 F.3d 14 (Ist Cir. 2010) involved
dealer sales of vehicle service to customers over the Internet. The court held that the
manufacturer could not unreasonably prevent the dealer from engaging in the practice.
The court did not address the issue of whether the manufacturer could also engage in
Internet sales if based out of a state that permits direct sales.

89. This assumes a court hearing the matter will not further punish a manufacturer or
that legislatures in states that permit vertical integration do not enact legislation taking
away such retail structures.

90. See supra note 78. This excludes Alabama, Alaska, Arizona, Arkansas, Georgia,
Hawaii, Iowa, Kansas, Louisiana, Maryland, Michigan, Nevada, New Jersey, New
Mexico, New York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South
Carolina, Tennessee, Utah, West Virginia, and Wyoming.

91. See supra note 78. This further excludes California, Colorado, Delaware, Florida,
Illinois, Kentucky, Massachusetts, Minnesota, Montana, Nebraska, New Hampshire,
North Carolina, Rhode Island, South Dakota, Texas, Virginia, and Wisconsin.
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narrowing the remaining states, there are four which neither prohibit
direct sales, manufacturer ownership of dealers, nor "unfair" competition
by manufacturers.92 Those four states are Indiana, Missouri, Mississippi,
and Washington.93 Nothing in any statute from these four states prohibit
manufacturers from also being dealers, providing the perfect breeding
ground for direct sales to consumers across the country.

While it might be difficult for long-established manufacturers to take
advantage of the laws in Indiana, Missouri, Mississippi, and Washington,
it is possible for them to set up a retail outlet in some remote part of the
state in which they do not currently have any existing dealerships or
simply use one of their existing manufacturer-owned locations to engage
in interstate commerce. They may even choose to set up a branch solely
as an Intemet dealer. 94 As a cautionary approach, it would be wise for
manufacturers to sell among the four states identified first so that they
can easily point out in court where a real injury exists once they attempt
to expand outside the four states and are challenged by competitors.

There are, however, several problems associated with this approach
for manufacturers with existing dealership networks. Many states prevent
manufacturers from discriminating in pricing to dealers. 95 If an out-of-
state, manufacturer-owned dealer entered another dealer's relevant
market-even a fellow manufacturer-owned outlet located in the state-
and sold its interstate products at a lower acquisition cost than other
dealers, independent dealers would potentially have a statutorily-based
discrimination claim against the manufacturer. Further, most states
prevent discriminatory marketing practices that favor a particular dealer
above others within that state, calling for an advertising strategy that
somehow does not refer consumers in one state to a dealer selling

92. See supra note 81. This finally excludes Connecticut, Idaho, Maine, and Vermont.
93. See supra note 63 and accompanying text (explaining how New Hampshire is

effectively the fifth state and Georgia's minimal exception based on unit sales); infra
notes 127-30 (discussing states with limited manufacturer-owned dealership exceptions).

94. This assumes that these states allow online retailing of motor vehicles. Re-
examining Indiana's statute that specifically permits online auto sales, dealers who
acquired an Internet retailing license are not specifically prohibited from selling cars
between states. The statute only says that they are then able to engage in Internet sales
within the state as long as the purchaser picks up the car from the dealer. Essentially, it
looks like Indiana prohibits dealers in other states from selling online to their residents
without a location in the state (probably in violation of the dormant Commerce Clause
under this paper's analysis). With what seems to be an otherwise pro-ecommerce stance
on motor vehicle sales in Indiana, one may interpret the rule as specifically allowing for
interstate sales so long as the purchaser picks it up from the dealership selling it. While
not within the scope of this paper, it presents the interesting question of whether a straw
man would be allowed for people finding a cost savings over their local market after
including the added transaction costs.

95. See generally supra note 59.
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interstate goods across borders based out-of-state. 96 A word-of-mouth
campaign is one cure to this marketing problem, but that presents its own
practical difficulties.97 The biggest hurdle comes from the manufacturer's
existing contracts with independent dealers establishing mini-monopolies
over a contractually defined relevant market. It would be a violation by
definition for a manufacturer, or in fact any competing dealer, to try to
acquire an independent dealer's existing territory. A manufacturer selling
direct to consumers in that market would be a clear violation. The
manufacturer could also require that direct interstate sales occur within a
remote area of the state in which no dealer currently exists. While long-
established manufacturers may attempt to establish interstate sales
amongst the four states permitting them, or even in other states, the main
difficulties come from having to deal with the legacy costs associated
with the existing dealership network. This same problem does not,
however, exist for start-up motor vehicle manufacturers.

Such legacy costs give start-up manufacturers a distinct advantage in
pursuing a vertically integrated retailing strategy. With no existing
dealers in a state, a start-up manufacturer has no relevant market,
discriminatory marketing, or price discrimination concerns when setting
up its dealership network. If a startup manufacturer were to attempt to set
up vertically integrated, or even ecommerce-focused dealerships in
Indiana, Missouri, Mississippi, or Washington, it would have no
competition from independent dealers demanding fair treatment. Its only
competition at the retail level would be the particular tastes of a given
consumer toward one manufacturer's product relative to theirs. It would
not have to worry about problems associated with distributing cars to
dealers it no longer finds competent to market its products to ultimate
consumers. It would not be a surprise given the legacy costs associated
with long-established manufacturers in attempting to vertically integrate
part of their dealership network that a startup manufacturer would be the
likely one to challenge the constitutionality of a state's motor vehicle
franchise laws under the dormant Commerce Clause. Because startups
have more room to establish vertically integrated dealer networks, this
advantage also means the rest of the automotive industry will likely look
to them to challenge the established system and show that state motor
vehicle dealership franchising statutes unfairly discriminate against out-
of-state firms.

96. Id.
97. Rick Ferguson, Word of Mouth and Viral Marketing: Taking the Temperature of

the Hottest Trends in Marketing, 25 J. CONSUMER MARKETING 179 (2008).
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C. Procedural Protections to Fend Off a Competitor's Legal Challenges

The second proposed strategy, as will be shown, presents itself in the
strange situation where a manufacturer is already apparently disobeying
local state law. While nearly 34 states completely ban a manufacturer
from owning their own franchise dealership, not every state does a great
job of actually enforcing those laws.98 Many states have motor vehicle
boards charged with the duty to oversee the franchise relationship, acting
as the administrative agency charged with industry oversight. 99 These
boards typically have the power to issue licenses, which qualify
manufacturers and dealers to operate their respective businesses within
their state.l°° Recent developments in a few states show that an improper
application of motor vehicle franchising statutes by a state administrative
board may prove advantageous to start-up automakers.'O

Tesla Motors, 10 2 a start-up electric automobile manufacturer founded
by a serial entrepreneur'03 in California, currently faces many of the
problems that this Note addresses, and has recently found itself on the
defensive side of court battles against both dealers and their special
interest groups. In Greater New York Automobile Dealers Association v.
Department of Motor Vehicles, both a private automobile dealer and a
dealer's association together brought action against Tesla and New
York's motor vehicle administrative board for issuing a license to Tesla
to sell its cars in the state through a wholly-owned dealership.' °4 The
dealers claimed that Tesla was ineligible for licensing under local
statutes specifically banning manufacturer-owned dealerships. 0 5 That is
as far as the case got on the merits. Even though the dealers appear to be
correct based on New York's motor vehicle franchising statutes,1 06

defendants Tesla and the New York Department of Motor Vehicles
("DMV") responded that the dealers lacked standing to even bring an

98. See supra note 78.
99. See generally supra note 59.

100. See generally supra note 59.
101. This equally applies to proper decisions of a state automotive board. The

illustrative cases presented both involve decisions by a state motor vehicle board that are
against the plain language of the statute, though neither case addresses that issue on the
merits.

102. See TESLA MOTORS, http://www.teslamotors.com (last visited Mar. 22, 2014).
103. See About Tesla, Executives, TESLA MOTORS,

http://www.teslamotors.com/executives (last visited Nov. 18, 2014).
104. Greater N.Y. Auto. Dealers Ass'n v. Dep't of Motor Vehicles, 969 N.Y.S.2d 721,

723 (N.Y. Sup. Ct. 2013).
105. Id. at 724. Specifically, the plaintiffs claimed the board violated N.Y. VEH. &

TRAF. LAW §§ 463(2)(bb), 463.2(u), 415(7)(0 (McKinney 2014).
106. N.Y. VEH. & TRAF. LAW §§ 463(2)(bb), 463.2(u), 415(7)(0 (McKinney 2014).
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action to begin with since they did not have a particularized injury. 10 7

Because the plaintiff dealers were not parties to the franchise agreement
with Tesla, they did not have standing to claim a violation of the statute
in the first place. As the court put it:

In order to sustain standing pursuant to the New York State
Franchise Dealer Act, the litigant must demonstrate that it is a
franchise dealer with the same line-make manufacturer. [One
cannot] have standing pursuant to an action under the Franchise
Dealership Act when there is no franchise relationship between
the parties.' °8

Because the plaintiffs were not Tesla dealers, they had no grounds to sue
Tesla for violating state franchise law or the DMV for granting Tesla a
license.'0 9 The dealers did not "sufficiently demonstrate that they
sustained special damage[] different in kind and degree from the
community in general" or "within the zone of interests to be protected by
the statute.""' The court further held that injury resulting from increased
competition is not by itself sufficient."' A similar holding was found in
Massachusetts State Automobile Dealers Association, Inc. v. Tesla
Motors MA, Inc. under nearly identical facts for local Massachusetts
statutes.' 12

These two cases illustrate that if a start-up manufacturer obtains state
administrative board approval to open a manufacturer-owned dealership
within the state, a dealer cannot attack them in trying to enforce existing
state statutes through the court system, even if the license was incorrectly
issued in the first place. A dealer's only outlet is either through the
legislature or the overseeing administrative body.' 13 However, this does
not mean that the agency will not change its mind at a later time." 4 Tesla

107. New York Auto Dealers, 969 N.Y.S.2d at 724-25.
108. Id. at 726-27 (citation omitted).
109. Id.
110. Id. at 727 (internal quotations marks omitted).
ill. Id.
112. Mass. State Auto. Dealers Ass'n, Inc. v. Tesla Motors, MA, Inc., 15 N.E.3d 1152

(Mass. 2014).
113. Dealers face a further uphill battle in that courts give a lot of deference to

administrative agency actions, as well as any additional procedural hurdles a particular
state may have in place regarding the existence of administrative law courts.

114. See infra note 125 for an update on Tesla's political battle in New York, where
even though the court effectively allowed their direct sales and ownership practice, the
governor and legislature limited it..
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faced this problem in New Jersey. 15 Although the New Jersey Motor
Vehicle Commission (NJMVC) originally granted Tesla a license to run
two dealerships in the state, the commission later changed its mind and
revoked the licenses." 6 This forced Tesla to close its dealerships and
reformat them into galleries-stores similar to mall outlets-but where
no sales occur and potential customers can only be referred to online
shopping. " 7

While this approach may temporarily work for a manufacturer
looking to vertically integrate, long-term success is not guaranteed if a
state's laws do not permit direct ownership." 8 This approach, after all, is
based on the shaky foundation that the overseeing administrative board
mistakenly issues a license. This is a major problem for businesses
looking to enter a market since stability and continuity are major factors
in business decision-making. Interestingly, if a manufacturer finds itself
in this situation-where the agency revokes its license after improperly
issuing it-the manufacturer could have grounds for injury, and therefore
standing, to fight the agency's decision as well as the state's motor
vehicle franchise laws generally)19

D. IfAll Else Fails, There's Always the Legislature

The third proposed strategy is more of a reflection of current industry
practice than recommendation, though it is gaining a lot of momentum
nationwide regardless of its lumpy results. An obvious answer to many
legal hurdles is to have the legislature simply change the law to achieve
the ends one seeks. The only reason this practically not-so-simple and

115. Michelle Maynard, New Jersey to Tesla: You're Outta Here, FORBES (Mar. 11,
2014, 4:23 PM), http://www.forbes.com/sites/michelinemaynard/2014/03/1I/new-jersey-
to-tesla-youre-outta-here/.

116. Id.
117. Id. As of this writing, the New Jersey Assembly passed a bill allowing zero-

emission vehicle manufacturers to own up to four dealerships and sell directly to
consumers. However, the governor has refused to sign the bill in its current form. See
Assemb. 3216, 216th Leg., Reg. Sess. (N.J. 2014), available at
http://www.njleg.state.nj.us/2014/Bills/A3500/3216_1 .HTM; see also Assemb. 2035,
216th Leg., Reg. Sess. (N.J. 2014), available at
http://www.njleg.state.nj.us/2014/Bills/A2500/2035_RI .HTM.

118. On this front, Tesla specifically appears to be running a risky strategy given that it
has sales outlets within or opening in twenty-two states as of this writing. It may have to
convert the dealerships to galleries if the overseeing agency determines that Tesla
improperly received a dealership license. However, it is unclear by the company's
website exactly which locations are dealerships or galleries. See Find Us, TESLA

MOTORS, http://www.teslamotors.com/findus (last visited Nov. 20, 2014).
119. This is an issue better left to a discussion on administrative law, something that is

not particularly within the scope of this Note.
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typically weak argument is being addressed is because of the situation
facing Tesla Motors.120 The company is currently taking a piecemeal,
bottoms-up approach to challenging motor vehicle dealer franchising
laws by appealing to various state legislatures.

Much of the automaker's battle circles around the competing
interests of the independent dealer lobby and Tesla's attempts to
establish a vertically integrated/online dealership network.' 2' In 2013, the
North Carolina Legislature nearly passed a bill banning online sales in
response to Tesla's attempts to sell their products over the Internet to
consumers in the state because they were prohibited from establishing a
manufacturer-owned dealership under North Carolina law.122 The state
legislature decided against the bill after being wooed by the company
when Tesla parked one of its cars outside the North Carolina capitol and
let lawmakers, including the governor, take it for a spin. 23 This is not
always a successful strategy, however.

In Texas, the company lost its battle to create a single company
exception to a manufacturer ownership ban for itself. The company's
failed attempt included having the company's star-studded CEO testify
to the legislature and bringing in a few models for legislators to test
drive. 24 Recent deals with state governments in New York and Ohio
look to hinder the growth of the company's direct sales model in the long
run by limiting the number of outlets. 25 While Tesla might decide to

120. See supra note 101.
121. Amy Wilson, Tesla May Take Dealer Fight to Feds, AUTO. NEWS (July I, 2013,

12:01 AM), http://www.autonews.com/article/20130701/RETAIL07/307019988/tesla-
may-take-dealer-fight-to-feds.

122. Julie Bykowicz & Angela Greiling Keane, Tesla Woos Car-Guy Lawmakers to
Counter Dealers' Cash, BLOOMBERO NEWS (Nov. 26, 2014, 12:00 AM),
http://www.bloomberg.com/news/2013-11-26/tesla-woos-car-guys-with-rides-to-counter-
dealers-cash.html.

123. Id.
124. Terry Box, Despite Sales Restrictions, Tesla Is Building a Small Base in Texas,

DALL. MORNING NEWS (Oct. 26, 2013, 2:47 PM),
http://www.dallasnews.com/business/autos-latest-news/20131026-despite-sales-
restrictions-tesla-is-building-a-small-base-in-texas.ece.

125. Erica Orden & Mike Ramsey, Tesla, Cuomo Cut Deal to Keep N.Y. Stores, WALL
ST. J., (Mar. 28, 2014, 3:57 PM),
http://online.wsj.com/news/articles/SB 10001424052702304688104579467064047954346
• The deals limit the number of manufacturer owned retail outlets Tesla can own. Both
were made after the local dealer's associations lobbied the state legislatures to further
limit Tesla's practice. What is most interesting is that New York already heard the issue
in court. Supra section III.C. Because the details of the deal are not public as of this
writing, this author's best guess is that even though the court effectively allows Tesla's
direct ownership model, the state dealership licensing agency was under political pressure
from the governor and legislature to revoke Tesla's current licenses and prevent any
future ones.
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continue this approach in the short-run, impressing each state's
legislatures with its products, it does not look like the most effective
long-term strategy, given the financial cost of lobbying, 26 let alone the
speed, or lack thereof, with which they are able to achieve their goals.

Tesla's efforts are not completely ineffective, however. In
Pennsylvania, the state carved out a specific exception in their motor
vehicle franchise laws allowing the automaker to continue operating its
currently existing five stores.127 The same thing happened in Ohio when
its legislature passed a bill allowing all manufacturer-owned dealerships
to continue to be eligible for licensing if they were already licensed by
the state as of January 1, 2014, exclusively applying to Tesla.128 New
York similarly passed a law allowing the company to operate its five
existing dealerships.' 29 The biggest downside to this exception-based
approach is that it prevents manufacturers from expanding under the
manufacturer-owned--or direct sales model-without needing a specific
exemption from the legislature for a limited number of stores. In the long
run, states taking this approach are not well-suited to deal with
expanding markets. More importantly, these limited exceptions show the
basic problem motor vehicle franchise laws have when facing a changing
market: they are created to fit the needs of a past era without looking
forward to what may come, in this case dealership network expansion.

Interestingly, Tesla is implementing its own strategy to work around
manufacturer ownership bans. In states where it is not allowed to open
dealerships, 30 Tesla is opening showrooms that are nothing more than

126. See Bykowicz & Keane, supra note 122.
127. 2014 Pa. Legis. Serv., 125 (West), available at

http://www.legis.state.pa.us/cfdocs/billinfo/billinfo.cfm?syear=2013&sind=0&body=S&t
ype=B&bn=1409.

128. 2014 Ohio Legis. Serv. Ann. 260 (West) (prohibiting a motor vehicle
manufacturer from obtaining a license to sell or lease their own vehicles), available at
http://www.legislature.state.oh.us/bills.cfm?ID=130 _SB_260; see also Rep. Buchy
Announces Passage of Compromise to Keep Tesla Motors in Ohio, Reinforce Auto
Dealers Law, THE OHIO HOUSE OF REPRESENTATIVES MAJORITY CAUCUS BLOG

(September 22, 2014), http://www.ohiohouse.gov/republicans/press/rep-buchy-
announces-passage-of-compromise-to-keep-tesia-motors-in-ohio-reinforce-auto-deaers-
law.

129. 2014 N.Y. Sess. Laws 7844 (McKinney) (allowing automobile manufacturers to
sell their own motor vehicles without using a franchisor), available at
http://assembly.state.ny.us/leg/?default_fld=&bn=A07844&term=2013&Summary=Y&A
ctions=Y&Text=Y; see also Seamus Lyman, New Law Allows Tesla to Sell Its Cars in
NY, LEGIS. GAZETTE (June 23, 2014), http://www.legislativegazette.com/Articles-Top-
Stories-c-20 14-06-23-88372.113122-New-law-allows-Tesla-to-sell-its-cars-in-NY.html.

130. See Mark Rogowsky, After The New Jersey Ban, Here's Where Tesla Can (And
Cannot) Sell Its Cars, FORBES (March 15, 2014, 11:28 AM),
http://www.forbes.com/sites/markrogowsky/2014/03/15/after-the-new-jersey-ban-heres-
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display cases for potential buyers.13' In these so called "galleries," the
automaker cannot take car orders, offer test drives, or discuss options and
pricing for a vehicle. Rather, customers are required to go home and
purchase cars online. 32 As a glaring example of what companies have to
do in order to circumvent protectionist legislation, Tesla's approach is
currently working well in allocating their product to customers in a niche
market unforeseeable to the legislators originally enacting the 1960s
system they intended to enshrine. Tesla could do better, however, if it
attacked such onerous laws directly in court. 133

IV. CONCLUSION

Because of the changing economic climate, both new and old
manufacturers have strategies available to them which give them an
opportunity to approach their dealer networks differently than they did in
the past. For existing manufacturers, they may use the few states that are
exceptions to the common statutory framework across the rest of the
country as a stepstool to rocket change in how they manage their brand
to customers. For start-up manufacturers, the current framework allows
for vertical integration in a market in which long-existing manufacturers
cannot easily implement or copy, though they are limited to particular
states giving such freedom. For both, it appears legal action is the only
likely source to fully implement a vertically integrated dealer network
across the country. However, as Tesla Motors shows, another option is a
piecemeal, state-by-state lobbying approach to change the law via the
legislature, as well as the risky administrative agency strategy of getting
dealer licensing approval when the law clearly prevents the action.

In evaluating future sub-issues regarding this Note's topic not
discussed here, one may want to examine several areas relevant to
implementing a vertically integrated automotive retail strategy. The first
regards individual state motor vehicle dealer administrative board rulings
or interpretive letters in understanding the language of statutes. 34 Many

where-tesla-can-and-cannot-sell-its-cars/. State automotive boards specifically (not to be
confused with other ways to ban direct sales and ownership) ruled that under local state
law, Tesla is prohibited from opening dealerships in Virginia, New Jersey, and Arizona.

131. See Box, supra note 124.
132. Id.
133. Interestingly, if Tesla's vertically integrated model continues to expand and prove

to be a profitable model, it would give long-established manufacturers a great scenario
under the Pike test to show how they are being unfairly discriminated and harmed by
such protectionist regulations in their existing dealer network.

134. See Greater N.Y. Auto. Dealers Ass'n v. Dep't of Motor Vehicles, 969 N.Y.S.2d
721, 723 (N.Y. Sup. Ct. 2013); Mass. State Auto. Dealers Ass'n, Inc. v. Tesla Motors,
MA, Inc., 15 N.E.3d 1152 (Mass. 2014).

2014] TESLA



WAYNE LAW REVIEW

of these state franchise laws are built around systems of local
administrative agency adjudication and regulation, so understanding how
an individual state agency views local law is important. The second is the
implication of other statutory requirements dealers face when setting up
shop, most notably the service requirement some states have for part
recalls or general car inspection.13 5 As shown in this Note, dealerships
are heavily regulated, and there is much more to the decision of opening
a dealership than the definition of "manufacturer" or if direct sales may
occur. Also, for states that do not have a "factory branch" definition or
similar term, is a manufacturer even precluded from opening a dealership
since they cannot franchise themselves (a company cannot have an
agreement with itself, assuming they don't create a subsidiary firm for
the retail outlet)? These are all good questions for future research in this
area, which any manufacturer pondering a leap towards vertical
integration will want answered.

For many industries and individuals, the Internet revolutionized and
changed the landscape for doing business. The same might be said about
the motor vehicle dealer industry in the future. But in order for the
industry to shift platforms to the modem world, the legal framework
must change. It will not come without a fight from the powerful
dealership lobby because any person faced with losing their comfortable,
predictable lifestyle is not likely to allow such changes easily. But just as
the dynasties of Egypt could not survive the millennia, creative
destruction might leave the existing dynasties of the motor vehicle dealer
industry forgotten to the sands of time.

135. See supra note 59.
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