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I. INTRODUCTION

Michigan Supreme Court election campaigns provide a clear
illustration of the slash-and-burn combativeness that has come to
dominate state supreme court elections across America. What were once
quiet, measured and dignified contests have become costly, nasty and
destructive to public trust and confidence in the impartiality of state
judiciaries.

Michigan had tough ‘compare and contrast’ supreme court
campaigns in the 1990s, and the state saw its first million-dollar judicial
candidate committee in 1998, when Justice Maura Corrigan first won her
seat on the supreme court after raising $1,033,339.' However, campaigns
changed in kind in 2000, when three incumbent justices who Gov. John
Engler appointed faced the electorate, two of them for the first time.” The
2000 campaign launched the era when candidate-focused “issue”
advertising became the blunt instrument of Michigan Supreme Court
campaigning.

In 2000, Justices Stephen Markman, Clifford Taylor and Robert
Young each raised more than $1 million for their candidate committee,,3
and Justices Markman and Taylor faced challengers who had raised more

T Executive Director, Michigan Campaign Finance Network. B.S., 1976, University
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1. Special Interests v. Public Values, MicH. CAMPAIGN FIN. NETWORK 33 (Apr.
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than $1 million each.* In all, the six major-party nominees for the
supreme court raised $6.8 million that year.” However, that is less than
half of the campaign finance story. The political parties and independent
political action committees, which are allowed to accept contributions in
unlimited amounts from persons and political action committees,®
reported independent expenditures supporting or opposing the candidates
of $1.6 million.” Beyond that, the political parties and the Michigan
Chamber of Commerce spent as much as $7.5 million more for
candidate-focused issue advertising.®

The sponsors of candidate-focused issue advertisements do not
disclose their spending through the state’s campaign finance reporting
system, nor do they report the identities of their contributors or the
amounts they give.’ This position is based on the fact that their messages
do not include the language of express advocacy as defined in Buckley v.
Valeo."" According to this reasoning, their messages are merely
educational and not campaign expenditures.

The Michigan Campaign Finance Act, P.A. 388 of 1976, as
amended, defines a campaign expenditure, which must be disclosed, to
exclude “[a]n expenditure for communication . . . if the communication
does not support or oppose a ballot question or candidate by name or
clear inference.”'! To the Michigan Department of State, advertisements
which said one slate of candidates had made “too many wrong
decistons,” and the other slate of candidates were “in the pocket” of an
interest group, carried no clear inference of support or opposition,
because they didn’t say “vote for,” “vote against,” “support,” or “defeat”
a candidate. "

The Decade of the Issue Ad culminated in the 2008 Michigan
Supreme Court campaign in which then-Wayne County Circuit Judge
Diane Hathaway defeated then-Chief Justice Clifford Taylor in a
campaign that cost $7.5 million."”* The candidates raised $2.7 million in
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their campaign accounts,' and the political parties and one political
action committee reported $1 million more in independent expenditures '’
for a reported spending total of $3.7 million.'"® However, once again,
more than half the campaign spending was off the books: candidate-
focused issue advertising.'” The Michigan Chamber of Commerce ($1.7
million), the Michigan Democratic Party ($1.4 million) and the Michigan
Republican Party ($700,000) combined to spend $3.8 million for
candidate-focused television issue advertising. '®

Again, the Michigan Department of State saw no clear inference of
support or opposition to a candidate in television messages such as a
Republican Party ad that said, “Newspapers call Diane Hathaway
unqualified for the Supreme Court.”" Or in a Democratic Party ad that
said, “Taylor was voted the worst judge on the Supreme Court” and
provided a checklist of negative attributes.”’ The department failed to
find support even in a Chamber of Commerce ad that displayed a graphic
with Diane Hathaway’s photograph and a large-print message saying,
“Diane Hathaway—Dangerous Rulings,” while the narrator intoned,
“Hathaway, dangerous rulings.””

For the cight years of Michigan Supreme Court campaigns from
2000 through 2008, the major-party nominees raised $13.1 million, while
the state political parties and the Michigan Chamber of Commerce spent
$14.3 million for candidate-focused television issue advertisements.?
For nearly an entire decade, as well as for individual election campaigns,
more money was spent off the books than that which was raised and
spent by the candidates.”

14. 1d.

15. 1d.

16. Id.

17. 1d.

18. /d.

19. Diane  Hathaway—Out of Touch, YouTuBE (Oct. 30, 2008),
http://www.youtube.com/watch?v=1JIM378R8LY.

20. The Fairy Tale of the Sleeping Judge, YouTuBe (Oct. 21, 2008),
http://www.youtube.com/watch?v=yMdoB AqAJ9U&NR=1.

21. Tell Michigan Judge Diane Hathaway to Get Tougher, YOUTUBE (Oct. 27, 2008),
http://www.youtube.com/watch?v=AEItXypyA8g.

22. Citizen’s Guide to Michigan Campaign Finance, 2008, supra note 13, at 15.

23. Id
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II. EVOLUTION IN SUPREME COURT JURISPRUDENCE, A FROZEN STATE
INTERPRETATION

Despite the fact that neither the words nor the concept of express
advocacy appear in the Michigan Campaign Finance Act,” the state’s
interpretation of what constitutes a campaign expenditure has remained
tied to the concept, even while U.S. Supreme Court jurisprudence has
recognized the limits of its utility and considered political advertising
with a greater measure of realism.”

In Federal Election Commission v. Wisconsin Right to Life, the U.S.
Supreme Court partially overturned the ban on corporate spending for
electioneering communications in the weeks immediately preceding a
federal election that was part of the Bipartisan Campaign Reform Act
(BCRA) of 2002.% In an “as-applied” challenge, the Court recognized
that there is such a thing as an authentic issue advertisement that should
be exempt from BCRA, and in so doing the Court also held that there is a
functional equivalent of express advocacy.”’” Buckley’s magic words need
not be present “if the advertisement is susceptible of no reasonable
interpretation other than as an appeal to vote for or against a specific
candidate.”

In Federal Election Commission v. Wisconsin Right to Life, the
Court reviewed the test of authentic issue advocacy as it exempted
Wisconsin Right to Life’s advertisements from the BCRA ban on
corporate funds.”’ It noted that WRTL’s advertisements referred to a
legislative issue at hand, and WRTL sought to exhort the public to lobby
the public official named in the advertisements with respect to the
matter.”® Furthermore, there was no attempt to define the candidate’s
character, qualifications or fitness for office in the ads.”'

The 2008 Michigan Supreme Court advertisements fail all those tests
of authentic issue advocacy. There is no legislative matter in the
Michigan judicial advertisements, and judges and justices are not
lobbyable officials under Michigan law.*> All the advertisements sought

24. See MicH. CoMP. LAWS ANN. § 169.206(2)(b) (West 2010).

25. See Fed. Election Comm’n v. Wis. Right to Life, 551 U.S. 449 (2007).
26. Id.

27. Id. at 451-52.

28. Id at 451.

29. Id at 451-55

30. Id at 470.

31. Fed. Election Comm’n, 551 U.S. at 470.

32. See MicH. CoMP. LAwS ANN. § 4.415(2) (West 2010).
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to define the candidates’ character, qualifications or fitness for office.*
The Michigan advertisements were the functional equivalent of express
advocacy, and they did lead to a clear inference of support or opposition
to a candidate. They were not authentic issue advocacy. Plainly, they
were campaign expenditures, and the underlying finances of those
expenditures should have been disclosed.

IH1. COLLISION OF FREE SPEECH AND DUE PROCESS

The peril of the Michigan model of judicial campaigning, where the
majority of spending is off the books and unaccountable, was forcefully
demonstrated in the case of Caperton v. A.T. Massey Coal Co.** In that
case, Massey CEO Don Blankenship spent $3 million to help elect a new
West Virginia Supreme Court of Appeals justice whom he believed
would be more sympathetic to his interests than the incumbent.” The
amount contributed was 60 percent of the money behind the successful
effort to elect Justice Brent Benjamin.*® Subsequently, Justice Benjamin
cast the deciding vote in a decision to throw out a $50 million damage
judgment against Massey for fraudulent business practices.”’ Justice
Beglgjamin refused to disqualify himself from the case when asked to do
50.

Former U.S. Solicitor General Theodore Olson, counsel for the
petitioner, said, “[t]he improper appearance created by money in judicial
elections is one of the most important issues facing our judicial system
today . . . . A line needs to be drawn somewhere to prevent a judge from
hearing cases involving a person who has made massive campaign
contributions to benefit the judge. We certainly believe that, in this case,
acting Chief Justice Benjamin crossed that line.””

The U.S. Supreme Court agreed. Don Blankenship’s exercise of his
First Amendment rights and Justice Benjamin’s refusal to disqualify

33. See The Fairy Tale of the Sleeping Judge, supra note 20; Diane Hathaway—QOut
of Touch, supra note 19; Tell Michigan Judge Diane Hathaway to Get Tougher, supra
note 21.

34. 129 S. Ct. 2252 (2009).

35. Id. at 2257.

36. Id.

37. Id. at 2258.

38. 1d

39. Paul J. Nyden, Mining Appeal Moving Along, CHARLESTON GAZETTE, May 16,
2008, at 1A (announcing Mr. Olson’s representation of Harman Mining Co. and its
president, Hugh M. Caperton, in its petition for certiorari based on Justice Benjamin’s
refusal to recuse himself from Caperton).
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himself from the case had created a probability of bias that deprived
Hugh Caperton of his due-process right to an impartial court hearing.*

This should matter to Michiganders because millions of dollars have
been spent by anonymous parties through fund aggregators, such as the
political parties or Michigan Chamber of Commerce, that pay for
candidate-focused issue ads.*' It is impossible for parties to an appeal to
know from the public record whether the court’s impartiality has been
compromised because a justice is hearing a case involving a major
campaign supporter. Michigan may have had a Caperton-like case before
there was Caperton, but the public probably never will know, nor will all
the parties involved.

IV.IS ACCOUNTABILITY A THREAT TO FREEDOM OF ASSOCIATION?

The United States Supreme Court’s decision in Citizens United v.
Federal Election Commission™ may make a significant change to the
way federal campaigns are financed, but corporate money has been an
important element in Michigan state campaigns for at least a decade.
Corporations have been sponsors of candidate-focused issue ads, and
they have almost certainly provided funds to aggregators whose names
appear on disclaimers for political advertising.* What corporations and
unions haven’t done is to accept accountability for their actions, and that
is a circumstance that must be changed. The U.S. Supreme Court’s 8-1
decision upholding a state’s right to require disclosure for all
electioneering communications said that,”[t]he First Amendment protects
political speech; and disclosure permits citizens and shareholders to react
to the speech of corporate entities in a proper way. This transparency
enables the electorate to make informed decisions and give proper weight
to different speakers and messages.”*

One argument against political transparency claims that donors to
committees that sponsor political advertisements must have anonymity or
they are losing their freedom of association. Opponents of transparency
may invoke the tenets of NAACP v. Alabama,® as a foundation for their
argument, but that is a ridiculous assertion. There is no equivalence
between the NAACP’s need to protect its membership lists at a time

40. Caperton, 129 S. Ct. at 2264,

41. See, e.g., supranote 13.

42. 130 S. Ct. 876 (2010).

43. Jim VandeHei, Major Business Lobby Wins Back Its Clout By Dispensing Favors,
WALLST. J., Sept. 11, 2001, at Al.

44. Citizens United, 130 S. Ct. at 916.

45.357 U.S. 449 (1958).
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when civil rights workers were being lynched and murdered, and a
corporation’s desire to duck accountability for its political spending
because it fears commercial backlash or the disqualification of a judge it
helped to elect to hear its legal appeal.

V. HOW THE PUBLIC SEES IT

The Michigan Campaign Finance Network commissioned a
statewide poll of Michigan voters in March 2009 to measure the public’s
attitudes and opinions on matters of election campaigns and judicial
impartiality.** Among the key findings are the following:

[! Ninety-six percent of Michigan voters said “it is important that all
sources of spending in judicial campaigns are publicly disclosed.”’

1 Ninety-three percent of Michigan voters said it is important that
judges are independent of influence from financial supporters of their
election campaigns.®®

(1 Sixty-seven percent of Michigan voters doubt a judge’s ability to
be fair and impartial in a case where one of the parties spent $50,000 to
support the judge’s election.®

[1 Eighty-five percent of Michigan voters believe that a judge
should not hear a case that involves a party who has spent $50,000 to
support his election.”

In bringing a mixed-martial-arts ethic to state judicial campaigns, the
anonymous interest groups and individuals who do a majority of the
campaign spending have diminished the standing of the judiciary in the
public’s consciousness. Only twenty-three percent of voters express “a
lot” of trust and confidence in the Michigan judicial system.”'

The State of Michigan has failed to apply the regulatory authority it
has to require disclosure of the financial machinations behind the bogus
issue advertising that makes up the majority of spending in Michigan
Supreme Court campaigns. Since there is no requirement for
accountability, the sponsors of advertisements feel liberated to start with
a grain of truth and twist it, stretch it and distort it beyond recognition,
and know that their efforts will not become grounds for the object of

46. Poll: Michiganders Want a Firewall Between Judges and Campaign Supporters,

MicH. CAMPAIGN FIN. NETWORK, (Mar. 2009), http://www.mcfn.org/press.php?prld=80.
47. 1d.

48. Id.

49. Id.

50. Id.

51. Public opinion survey conducted by Denno-Noor Research for the Michigan
Campaign Finance Network, March 9-14, 2009 (on file with author). The sample was 600
individuals who said they voted in the November 2008 election. /d.
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their support to disqualify himself from a case that is important to the
advertisement’s sponsor.

Deep in the heart of every citizen who cherishes the rule of law,
there should be a loud, throbbing warning alarm. The integrity of our
judicial branch is under attack, and there is an urgent need to unmask the
attackers. Perhaps no one has stated the problem more succinctly and
more elegantly than Justice Robert Young Jr., who faced the Michigan
electorate for the third time in 2010.%2 Before his first campaign in 2000,
now-Chief Justice Young told George magazine, “My advisers tell me
I’1l have to raise $1 million or more to run a Supreme Court race. How
can this not be a problem? The public has a right to ask: ‘If you have to
raise $1 million, can you really be impartial?*”>

52. See BOB YOUNG FOR JUSTICE 2010, http://justicebobyoung.com/ (last visited Jan.
9,2011).
53. Nancy Perry Graham, The Best Judges Money Can Buy, GEORGE, Dec./Jan. 2001.



