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THE WAYNE LAW REVIEW

I. INTRODUCTION

This symposium, titled "Immigration Reform: Problems,
Possibilities, and Pragmatic Solutions," is perfectly timed. The nation for
at least a decade has from time to time fiddled with immigration reform.
Some might critically contend that the United States has fiddled as Rome
burned.

Change may well be in the winds. In December 2009, an
immigration reform bill was introduced in the U.S. House of
Representatives.' The Obama administration at one time had promised to
pursue comprehensive immigration reform in 2010.2 We shall see
whether Congress will-and can-address the all-important, yet deeply
contentious, issue of immigration reform in an election year.

This new spate of activity, however, should not lead one to be overly
optimistic. Repeated efforts in recent years at addressing immigration
reform in the United States have been both deeply unproductive and
extremely divisive. In December 2005, the U.S. House of
Representatives passed the Sensenbrenner bill, which included a myriad
of tough-on-immigrant provisions, including making the mere status of
being undocumented a felony and threatening to impose criminal

t Dean, University of California at Davis School of Law and Mabie-Apallas
Professor of Public Interest Law and Chicana/o Studies; A.B. University of California,
Berkeley; J.D. Harvard University. This essay was prepared for my keynote speech at the
"Immigration Reform: Problems, Possibilities, and Pragmatic Solutions" conference of
The Wayne Law Review in February 2010. Thanks to Professor Jonathan Weinberg for
his role in inviting me to the conference as well as the editors of The Wayne Law Review
for hosting the event and giving me the opportunity to participate. Some of the ideas
expressed in this paper have been presented in inchoate form in various postings on the
ImmigrationProf blog, http://lawprofessors.typepad.com/immigration/. In January 2010, I
presented a draft of this paper to a group of judges and law clerks of the Mexican
Supreme Electoral Courts and benefited immensely from their questions and comments.
Thanks to Justice Manuel Gonzalez Oropeza and Enrique Ochoa Reza for arranging for
my presentation. Law students Maryam Sayyed, Janet Kim, and Esmeralda Soria
provided invaluable research assistance for this essay.

1. See Comprehensive Immigration Reform for America's Security and Prosperity
Act of 2009, H.R. 4321, 111 th Cong. (2009). Despite previously expressing support for
immigration reform, President Obama, through the end of 2009, was silent on the
administration's position on the bill. In July 2010, President Obama spoke on the
necessity for comprehensive immigration reform. See President Obama's Speech on
Comprehensive Immigration Reform, STATE DEP'T, Documents and Pubs., July 1, 2010,
available at http://www.whitehouse.gov/the-press-office/remarks-president-comprehen-
sive-immigration-reform (last visited Aug. 16, 2010).

2. See Spencer S. Hsu, Obama Presses Congress to Rework Immigration Laws,
WASH. POST, Nov. 14, 2009, at A16. Early in 2010, two U.S. Senators offered general
principles for "comprehensive immigration reform." See Charles E. Schumer & Lindsey
0. Graham, The Right Way to Mend Immigration, WASH. POST, Mar. 19, 2010, at A23.
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penalties on persons who provide humanitarian assistance to
undocumented immigrants.3 The harshness of the bill resulted in
remarkable, and unprecedented, mass pro-immigrant protests in streets of
cities across the United States in the spring of 2006, with marchers
demanding nothing less than the just treatment of undocumented
immigrants; subsequently, the U.S. Senate considered a more balanced
"comprehensive" immigration reform bill.4 Among other things, this bill
included a program that would have regularized the immigration status of
millions of undocumented immigrants, as well as brought the nation
enhanced enforcement measures.

In the end, after much acrimony and debate, Congress found itself
unable to pass a comprehensive immigration reform bill.5 It instead only
agreed to authorize an extension of the fence along the U.S./Mexico
border,6 a step with more symbolic than real meaning.

3. See Border Protection, Antiterrorism, and Immigration Control Act of 2005, H.R.
4437, 109th Cong. §§ 203, 205 (2005); see also Allen Thomas O'Rourke, Recent
Development, Good Samaritans Beware: The Sensenbrenner-King Bill and Assistance to
Undocumented Migrants, 9 HARV. LATINO L. REV. 195, 198 (2006) (analyzing the
possible impact of the Sensenbrenner bill on persons who provide humanitarian
assistance to immigrants). For a capsule summary of the myriad immigration reform
proposals floated in Congress in just the last few years, see BILL ONG HNG, DEPORTING

OUR SOULS: VALUES, MORALITY, AND IMMIGRATION POLICY 17-38 (2006).
4. See Kevin R. Johnson & Bill Ong Hing, The Immigrant Rights Marches of 2006

and the Prospects for a New Civil Rights Movement, 42 HARV. C.R.-C.L. L. REV. 99
(2007); Sylvia R. Lazos Vargas, The Immigrant Rights Marches (Las Marchas): Did the
"Gigante" (Giant) Wake Up or Does It Still Sleep Tonight?, 7 NEV. L.J. 780 (2007).

5. For analysis of various immigration reform proposals and their failure, see MARC

R. ROSENBLUM, "COMPREHENSIVE" LEGISLATION VS. FUNDAMENTAL REFORM: THE LIMITS

OF CURRENT IMMIGRATION PROPOSALS (Migration Policy Institute, Jan. 2006) (analyzing
critically then-current immigration reform proposals); T. Alexander Aleinikoff, Remarks,
Administrative Law: Immigration, Amnesty, and the Rule of Law, 2007 National Lawyers
Convention of the Federalist Society, 36 HOFSTRA L. REV. 1313, 1314 (2008) (observing
that reform proposals had failed to come up with a reliable way to reduce undocumented
migration to the United States); Muzaffar Chishti, A Redesigned Immigration Selection
System, 41 CORNELL INT'L L.J. 115 (2008) (proposing a redesigning of the contemporary
U.S. immigration system); Marisa Silenzi Cianciarulo, Can't Live With 'Em, Can't
Deport 'Em: Why Recent Immigration Reform Efforts Have Failed, 13 NEXUS 13 (2008)
(analyzing reasons for failure of immigration reform proposals); Robert Gittelson, The
Centrists Against the Ideologues: What Are the Falsehoods that Divide Americans on the
Issue of Comprehensive Immigration Reform?, 23 NOTRE DAME J.L. ETHICS & PUB.
POL'Y 115 (2009) (identifying factors contributing to divisiveness of immigration reform
debate); Katherine L. Vaughns, Restoring the Rule of Law: Reflections on Fixing the
Immigration System and Exploring Failed Policy Choices, 5 U. MD. J. RACE, REL.,

GENDER & CLASS 151 (2005) (offering thoughts on improving the current U.S.
immigration system).

6. See Secure Fence Act of 2006, Pub. L. No. 109-367, 120 Stat. 2638 (2006).
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Notably, the history of immigration reform over the last few decades
offers some important-yet oft-ignored-lessons for contemporary
reform efforts. As it turns out, immigration is one of those problem areas
of American law that Congress has been unable to meaningfully address
even though it regularly picks at it with a reform here and a reform there.
All the while, the deeper structural factors contributing to undocumented
migration to the United States for the most part remain fully intact. The
result is that undocumented migration continues unabated.
Consequently, immigration as an issue simply will not go away.

Let me offer a bit of explanation. Congress regularly amends the
omnibus immigration law, the Immigration and Nationality Act of 1952. 7

The most recent major changes came in 1986, 1990, 1996, 2001, and
2005.8 Congressional reform efforts over the last 15 years have tended to
focus more on an amalgam of immigration enforcement, as well as on
ways of punishing certain groups of immigrants, than on the meaningful
pursuit of other important goals. Nonetheless, the reforms together have
failed to do much better-if much of anything positive-than the last
major stab nearly a quarter century ago at what today would be called
"comprehensive immigration reform." 9

The Immigration Reform and Control Act of 1986 (IRCA) 10 included
a series of measures that altogether, it was contended, would
dramatically reduce-indeed, held the promise of putting an end to-

7. Immigration and Nationality Act, Pub. L. No. 82-414, 66 Stat. 163 (1952)
(codified as amended in scattered sections of 8, 18, and 22 U.S.C.).

8. See Immigration Reform and Control Act, Pub. L. No. 99-603, 100 Stat. 3359
(1986); Immigration Act of 1990, Pub. L. No. No. 101-649, 104 Stat. 4978 (1990);
Immigration Reform and Immigrant Responsibility Act, Pub. L. No. 104-208, 110 Stat.
3009 (1996); Antiterrorism and Effective Death Penalty Act, Pub. L. No. 104-132, 110
Stat. 1214 (1996); Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA Patriot Act), Pub. L. No.
107-56, 115 Stat. 272 (2001); REAL ID Act of 2005, Title B of the Emergency
Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami
Relief, 109 Pub. L. No. 12, 119 Stat. 231 (2005). For a capsule summary of the various
immigration reform measures enacted since 1986, see Laurence M. Krutchik, Note,
Down But Not Out: A Comparison of Previous Attempts at Immigration Reform and the
Resulting Agency Implemented Changes, 32 NOVA L. REV. 455 (2008).

9. See Christopher Nugent, Towards Balancing a New Immigration and Nationality
Act: Enhanced Immigration Enforcement and Fair, Humane and Cost-Effective
Treatment of Aliens, 5 U. MD. J. RACE, REL., GENDER & CLASS 243, 244 (2005) ("[T]he
current discourse over comprehensive immigration reform is vaguely reminiscent of the
national and congressional debate concerning the Immigration Reform and Control Act
of 1986 (IRCA) ....").

10. Immigration Reform and Control Act of 1986 (1RCA), Pub. L. No. 99-603, 100
Stat. 3359 (1986).
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undocumented immigration as we know it." An amnesty for millions of
undocumented immigrants, combined with temporary worker programs,
and a new feature of U.S. law known as "employer sanctions," i.e., the
imposition of sanctions on businesses that employ undocumented
immigrants, along with a number of other enforcement measures, held
the promise of solving the problem of undocumented immigration. 12

Despite the considerable fanfare that accompanied its passage, IRCA
has failed to effectively reduce undocumented immigration to the United
States. The primary reason is the Act's complete and utter failure "to
expand avenues for legal immigration to match the U.S. economy's
continuing demand for workers." 13 As a result, in the neighborhood of
twelve million undocumented immigrants live in the United States today,
many more than lived here in 1986.14 Indeed, the undocumented
population roughly doubled just from the mid-1990s to the present. 15

This spike in the undocumented population occurred despite dramatically
increased border enforcement, such as the high profile Operation
Gatekeeper near San Diego, California and the myriad of security
measures taken in the so-called "war on terror" after September 11,
2001.16

Many of the contemporary comprehensive immigration reform
proposals-even if some observers may support them politically because
they appear to be better than nothing-sound remarkably similar to
IRCA. Although it was a more balanced approach to reform than those
that followed over the last two decades, the Act failed to effectively
address the true reasons for undocumented migration.

11. Id.
12. See T. ALEXANDER ALEINIKOFF, DAVID A. MARTIN, HIROSHI MOTOMURA, &

MARYELLEN FULLERTON, IMMIGRATION AND CITIZENSHIP: PROCESS AND POLICY 178 (6th
ed. 2008) ("In 1986, after years of debate, Congress enacted the most far-reaching
immigration legislation since the 1950s -" IRCA.); STEPHEN H. LEGOMSKY & CRISTINA
M. RODRIGUEZ, IMMIGRATION AND REFUGEE LAW AND POLICY 1158 (5th ed. 2009) ("The
central target of IRCA was illegal immigration, which the statute attacked on several
fronts.").

13. JIMMY GOMEZ & WALTER A. EWING, LEARNING FROM IRCA: LESSONS FOR

COMPREHENSIVE IMMIGRATION REFORM (Immigration Policy Center, May 2006),
available at http://www.immigrationpolicy.org/special-reports/leaming-irca-lessons-
comprehensive-immigration-reform.

14. See Jeffrey S. Passel, Pew Hispanic Center, The Size and Characteristics of the
Unauthorized Migrant Population in the U.S. 5 (Mar. 7, 2006),
http://pewhispanic.org/files/reports/61.pdf.

15.Id. at 2-3.
16. See KEVIN R. JOHNSON, OPENING THE FLOODGATES: WHY AMERICA NEEDS TO

RETHINK ITS BORDERS AND IMMIGRATION LAWS 111-16 (2007).
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What the nation truly needs are changes to the U.S. immigration laws
that are substantial enough so that five, ten, fifteen, or twenty years from
now we do not again face the call for another "comprehensive"
immigration reform bill to, among other things, legalize a new
population of millions of undocumented immigrants who live and work
in the United States.' 7 For immigration reform to be effective and
durable, it must address what is at the core of immigration, that is, the
increasing movement of labor across borders in an era of globalization
and a rapidly integrating world economy.18

As this symposium attests, there often has been heated discussion
about immigration and immigrants among the public in the last few
years. Unfortunately, the intensity, volatility, and, at times, sheer
irrationality of the immigration debate often destroys the opportunity for
reasonable dialogue on this all-important topic.' 9 To truly bring about
lasting change in the regulation of migration across the borders of the
United States, we as a nation need to think practically, thoughtfully,
logically, and responsibly about how to reform and improve the
immigration laws. Ultimately, there are no easy answers to the thorny
policy questions surrounding immigration to the United States in modem
times. My advice, if someone claims that there is a magic bullet, is to be
extremely skeptical.

The topics analyzed in this symposium issue demonstrate the great
breadth and inherent difficulty of the many public policy issues
implicated by immigration and immigrants in the contemporary United
States. Federalism-the relative allocation of authority to regulate
immigration between federal, state, and local governments-has
emerged in recent years as a thorny new issue in the realm of
immigration. As Congress has repeatedly failed to pass immigration
reform, states and cities across the country have sought to fill in the gap
by enacting measures that attempt to directly and indirectly address some

17. See, e.g., Richard A. Boswell, Immigration Law: Crafting True Immigration
Reform, 35 WM. MITCHELL L. REV. 7 (2008); see also Jonathan Weinberg, The End of
Citizenship?, 107 MICH. L. REV. 931, 949 (2009) ("I would open American borders
broadly to people who want to immigrate here and become part of the American
experiment."). See generally JOHNSON, supra note 16 (offering a blueprint for truly
comprehensive immigration reform that would permit significantly more liberal
admission of immigrants than that provided for under current U.S. immigration law).

18. See infra Part II.A.
19. This is the topic of another symposium paper. See Kevin R. Johnson, It's the

Economy, Stupid: The Hijacking of the Debate Over Immigration Reform by Monsters,
Ghosts, and Goblins (or the War on Drugs, War on Terror, Narcoterrorists, Etc), 13
CHAP. L. REV. (forthcoming 2010).

[Vol. 55:15991604
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of the problems associated with-some might say unfairly blamed on-
immigration and immigrants.2 0

20. The latest controversial example is an Arizona law, which generated nothing less
than a firestorm of national controversy, that would require state and local authorities to
identify to federal authorities persons suspected of being undocumented. See Randal C.
Archibold, Immigration Bill Reflects A Firebrand's Impact, N.Y. TIMFs, Apr. 20, 2010,
at A12. A district court enjoined the implementation of core immigration provisions of
the law. See United States v. Arizona, 2010 U.S. Dist. LEXIS 75558 (D. Ariz., July 28,
2010). Scholars have questioned the conventional wisdom and advocated greater state
and local involvement in immigration and immigrant regulation. See, e.g., Clare
Huntington, The Constitutional Dimension of Immigration Federalism, 61 VAND. L. REV.
787 (2008); Cristina M. Rodriguez, The Significance of the Local in Immigration
Regulation, 106 MICH. L. REV. 567 (2008); Peter H. Schuck, Taking Immigration
Federalism Seriously, 2007 U. CHI. LEGAL F. 57 (2007). At the same time, many
scholars have raised serious questions about state and local attempts to regulate
immigration and immigrants. See, e.g., Pratheepan Gulasekaram, Sub-National
Immigration Regulation and the Pursuit of Cultural Cohesion, 77 U. CIN. L. REV. 1441
(2009); Orde F. Kittrie, Federalism, Deportation, and Crime Victims Afraid to Call the
Police, 91 IOWA L. REV. 1449 (2006); Karla M. McKanders, Welcome to Hazleton!
"Illegal" Immigrants Beware: Local Immigration Ordinances and What the Federal
Government Must Do About It, 39 Loy. U. CHI. L.J. 1 (2007); Michael A. Olivas,
Immigration-Related State and Local Ordinances: Preemption, Prejudice, and the
Proper Role for Enforcement, 2007 U. CHI. LEGAL F. 27 (2007); Huyen Pham, The
Inherent Flaws in the Inherent Authority Position: Why Inviting Local Enforcement of
Immigration Laws Violates the Constitution, 31 FLA. ST. U. L. REV. 965 (2004); Juliet P.
Stumpf, States of Confusion: The Rise of State and Local Power Over Immigration, 86
N.C. L. REV. 1557 (2008); Michael J. Wishnie, Laboratories of Bigotry? Devolution of
the Immigration Power, Equal Protection, and Federalism, 76 N.Y.U. L. REV. 493
(2001); see also Rigel C. Oliveri, Between a Rock anda Hard Place: Landlords, Latinos,
Anti-Illegal Immigrant Ordinances, and Housing Discrimination, 62 VAND. L. REV. 55
(2009) (analyzing local ordinances seeking to prohibit landlords from renting to
undocumented immigrants); Rose Cuison Villazor, What is "Sanctuary"?, 61 SMU L.
REV. 133 (2008) (analyzing precisely the meaning of various municipal "sanctuary"
ordinances involving treatment of immigrants and the controversy surrounding them).
The courts have not been entirely consistent on the appropriate powers of state and local
governments over immigration and immigrants. Compare Chamber of Commerce v.
Edmonson, 594 F.3d 742 (10th Cir. 2010) (invalidating employer sanctions provisions of
Oklahoma Taxpayer and Citizen Protection Act of 2007 as pre-empted by federal law),
and Lozano v. Hazleton, 496 F. Supp. 2d 477, 517-21 (M.D. Pa. 2007) (invalidating city
immigration ordinance on federal preemption grounds), with Gray v. City of Valley Park,
567 F.3d 976 (8th Cir. 2009) (affirming judgment on procedural grounds that a municipal
immigration ordinance was not preempted by federal law), and Chicanos Por La Causa,
Inc. v. Napolitano, 544 F.3d 976, 979-80, 982-86 (9th Cir. 2008) cert. granted sub.
nom., Chamber of Commerce v. Candelaria, 2010 U.S. LEXIS 5321 (U.S., June 28,
2010) (holding that Arizona law denying business licenses to employers that employed
undocumented immigrant workers was not preempted by federal immigration law). Of
course, there are valid roles for state regulation of, for example, those who provide
"legal" services to immigrants. See, e.g., Andrew F. Moore, Fraud, The Unauthorized
Practice of Law and Unmet Needs: A Look at Sate Laws Regulating Immigration
Assistants, 19 GEO. IMMIGR. L.J. 1 (2004).
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The debate over the role of state and local governments in regulating
immigration in certain respects is eerily reminiscent of the "states
rights"-based resistance to the civil rights movement. As in the days of
Jim Crow, state and local governments seeking to enforce their laws with
the frequently-made claim of those most directly affected that the federal
government (and federal law which is ostensibly more protective of
them) should preempt and supersede state and local immigration
initiatives. Some would no doubt contend that that the state and local
laws are in fact designed to regulate immigration and immigrants to the
United States, historically thought to be the exclusive province of the
federal government. 21 Many observers would also note-with evidence
supporting the case-that the state and local immigration ordinances
have been motivated in no small part by racism and nativism.

One of the symposium's keynote speakers, Professor Michael
Olivas, shed much light on the distinct problems facing undocumented
youth, a field in which he is one of the preeminent scholarly leaders of
his generation. 22 He specifically focused on the ongoing political efforts
to increase access of undocumented students to colleges and universities.
Next, a panel studied some of the specific aspects of immigration law
that require attention and reform. Another panel educated us on how U.S.
immigration law affects families. That is an especially appropriate topic.
After all, one of the fundamental values that ostensibly underlies the
current U.S. immigration law is family reunification,23  which

21. See DeCanas v. Bica, 424 U.S. 351, 354 (1976) ("Power to regulate immigration
is unquestionably exclusively afederal power.") (citations omitted) (emphasis added).

22. See Michael A. Olivas, The Political Economy of the DREAM Act and the
Legislative Process: A Case Study of Comprehensive Immigration Reform, 55 WAYNE L.
REV. (forthcoming 2010) [hereinafter Olivas, The Political Economy of the DREAMAct];
Michael A. Olivas, IIRIRA, The DREAM Act, and Undocumented College Student
Residency, 30 J.C. & U.L. 435, 452-56 (2004); Michael A. Olivas, "Breaking the Law"
on Principle: An Essay on Lawyers' Dilemmas, Unpopular Causes, and Legal Regimes,
52 U. PIrr. L. REV. 815 (1991); Michael A. Olivas, Unaccompanied Refugee Children:
Detention, Due Process, and Disgrace, 1 STAN. L. & POL'Y REV. 159 (1990).

23. See LEGOMSKY & RODRGUEZ, supra note 12, at 262 ("The 1952 Act established
the first comprehensive set of family-based preferences. Since then, one central value that
United States immigration laws have long promoted, albeit to variety degrees, is family
unity. Consequently, much of immigration law has become federal family law.")
(footnotes omitted). There has been much scholarship in recent years on the subject of
families and immigration. See, e.g., Kerry Abrams, Immigration Law and the Regulation
of Marriage, 91 MINN. L. REV. 1625 (2007); Bridgette A. Carr, Incorporating a "Best
Interests of the Child" Approach Into Immigration Law and Procedure, 12 YALE HUM.
RTS. & DEV. L.J. 120 (2009); Maria Pab6n L6pez, A Tale of Two Systems: Analyzing the
Treatment of Noncitizen Families in State Family Law Systems and Under the
Immigration Law System, 11 HARV. LATINO L. REV. 229 (2008); Lori A. Nessel, Families
at Risk: How Errant Enforcement and Restrictionist Integration Policies Threaten the

[Vol. 55:15991606
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unfortunately is not always furthered by the operation and enforcement
of the immigration laws.

Last but far from least, the hot topic of "crimmigration" law24-the
multi-faceted criminalization of the U.S. immigration laws combined
with increased (indeed record) removals of "criminal aliens 25-in many
respects has come to dominate the modem discussion of immigration and
immigration reform and was the subject of the last panel of the day.
Importantly, the "criminal alien" continues to be one of the most reviled
characters of all of U.S. law, with many enemies and extremely few
political friends (even among immigrant rights advocates).26

This symposium issue includes many indignant, well-justified
indictments of the current state of immigration law and its enforcement
in the United States. As is evident, the nation faces many seemingly
intractable problems. 27 However, in my opinion, we must address-to
speak metaphorically, with no pun intended-some truly global issues in
U.S. immigration law if we are truly committed to reforming it. Most
fundamentally, the country needs the current administration and the U.S.
Congress to move beyond piecemeal enforcement-only policies to
address the core reasons for migration-legal and not-to the United
States.

Immigrant Family in the European Union and the United States, 36 HOFSTRA L. REV.
1271 (2008); David B. Thronson, Creating Crisis: Immigration Raids and the
Destabilization ofImmigrant Families, 43 WAKE FOREST L. REV. 391 (2008); David B.
Thronson, Custody and Contradictions: Exploring Immigration Law as Federal Family
Law in the Context of Child Custody, 59 HASTINGS L.J. 453 (2008).

24. See Jennifer M. Chac6n, Unsecured Borders: Immigration Restrictions, Crime
Control, and National Security, 39 CONN. L. REV. 1827 (2007); Stephen H. Legomsky,
The New Path of Immigration Law: Asymmetric Incorporation of Criminal Justice
Norms, 64 WASH. & LEE L. REV. 469 (2007); Teresa A. Miller, Blurring the Boundaries
Between Immigration and Crime Control After September I 1th, 25 B.C. THIRD WORLD
L.J. 81 (2005); Teresa A. Miller, Citizenship & Severity: Recent Immigration Reforms
and the New Penology, 17 GEO. IMMIGR. L.J. 611 (2003); Juliet Stumpf, The
Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 AM. U. L. REV. 367
(2006).

25. See U.S. DEP'T OF HOMELAND SECURITY, OFFICE OF IMMIGRATION STATISTICS,

ANNUAL REPORT: IMMIGRATION ENFORCEMENT ACTIONS: 2008 (July 2009) (Table 2)
(showing significant increase in removals from the United States from about 189,000 in
fiscal year 2001 to nearly 359,000 in 2008), available at http://www.dhs.govl (accessed
from the homepage by clicking search and entering keywords "Immigration and
enforcement act").

26. See Kevin R. Johnson, Public Benefits and Immigration: The Intersection of
Immigration Status, Ethnicity, Gender, and Class, 42 UCLA L. REV. 1509, 1532-34
(1995).

27. See, e.g., Huyen Pham, When Immigration Borders Move, 61 FLA. L. REV. 1115
(2009) (analyzing critically various forms of immigration enforcement in the interior of
the United States).
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To this point, responsible political leadership on the issue of
immigration has been sorely lacking. When announcing plans to deal
with the dire financial crisis that he encountered when elected President,
Barack Obama sounded an optimistic, hopeful, and inspiring tone by
proclaiming to the American people that "help is on the way." 28 We hear
no such words of encouragement about immigration reform; nor is it
clear to me that immigrants and their friends, families, and supporters
can see help anywhere but on the very distant horizon.

To the contrary, I have elsewhere characterized the immigration
policies of the current administration as "enforcement now, enforcement
forever," 29 which is intentionally designed to evoke bitter memories of
Alabama Governor George Wallace's strident opposition-"segregation
now, segregation forever"-to integration and the entire civil rights
movement. 30 The reason that the analogy is appropriate is that, as we
cannot deny, much of the divisiveness about immigration and immigrants
results from deep-seated concerns about the race and national origin of
many immigrants to the modem United States.

The nation needs leadership to bring forth meaningful immigration
reform that squarely addresses the core issues of modem immigration in
an era of globalization. For reform to be lasting, we must collectively
realize that the current immigration system has helped create dual labor
markets with a racial caste quality to them; one might even call the
current labor market structure the "new" Jim Crow.3 1 One job market is
comprised of undocumented workers, many of whom are Latina/o, with
workers often paid less than the minimum wage and enjoying few health
and safety protections.3 ' The other labor market is comprised of U.S.

28. David Jackson, Obama: "Help is on the Way, " USA TODAY, Nov. 26, 2008,
available at http://www.usatoday.com/news/politics/2008-11-26-obama-economy-

N.htm.
29. See, e.g., Obama on Immigration: Enforcement Now, Enforcement Forever?,

IMMIGRATIONPROF, Aug. 2, 2009, available at http://lawprofessors.-
typepad.com/immigration-/2009/08/obama-on-immigration-enforcement-now-
enforcement-forever.html; see also Joseph Nevins, Security First: The Obama
Administration and Immigration "Reform," NACLA REP. ON THE AMERICAS, Jan./Feb.
2010, at 32 (contending that President Obama has shown a devotion to strengthening
immigration enforcement and border control above all else when it comes to
immigration).

30. See Governor George Wallace of Alabama, Inaugural Address (1963) available at
http://web.utk.edu/-mfitzgel/docs/374/wallaceseg63.pdf ("1 say... segregation today..

segregation tomorrow... segregation forever.").
31. See JOHNSON, supra note 16, at 119-25.
32. See, e.g., Maria L. Ontiveros, Labor Union Coalition Challenges to Governmental

Action: Defending the Civil Rights of Low-Wage Workers, 2009 U. CHI. LEGAL F. 103;
Leticia M. Saucedo, Three Theories of Discrimination in the Brown Collar Workplace,
2009 U. CHI. LEG. F. 345; Leticia M. Saucedo, Addressing Segregation in the Brown
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citizens and lawful immigrants, with the workers enjoying the full (if not
fully enforced) protections of the law.33

The end result injures all workers: those in one market are exploited
while workers in the other market face shrinking job opportunities as
employers pursuing economic rationality shift jobs from the "legal"
(more expensive) to "illegal" (and less expensive) markets.34

Consequently, all Americans should be deeply concerned with
immigration and its labor market impacts.

One might ask what we need to do in our immigration laws to make
them work from a labor market perspective. There are some preliminary
facts that we must acknowledge before endeavoring to answer that
question. First and foremost, we must recognize that migration is largely
driven by jobs and the labor market and that the refusal to provide
adequate legal avenues for migration of workers creates huge incentives
for undocumented migration that some of the most draconian
enforcement schemes-including those that increase the likelihood of
death-have failed to deter.35 We need to appreciate the racial and class
divisions being fostered through the structure and operation of the
current U.S. immigration laws.36 We need to acknowledge that anti-
Latina/o, anti-immigrant sentiment exists in U.S. society and
sporadically results in anti-Latina/o, anti-immigrant measures, including
but not limited to restrictive federal, state, and local immigration laws,
English-only laws, hate crimes, and segregated labor markets. 37 This is
nothing new but, sadly enough, has occurred repeatedly in U.S. history. 38

Collar Workplace: Toward a Solution for the Inexorable 100%, 41 U. MICH. J.L. REFORM
447 (2008); Leticia M. Saucedo, The Employer Preference Jbr the Subservient Worker
and the Making of the Brown Collar Workplace, 67 OHIO ST. L.J. 961 (2006); see also
Keith Cunningham-Parmeter, Redefining the Rights of Undocumented Workers, 58 AM.
U.L. REV. 1361 (2009) (attempting to offer a framework for ensuring that certain rights
be afforded undocumented workers); Ruben J. Garcia, Across the Borders: Immigrant
Status and Identity in Law and LatCrit Theory, 55 FLA. L. REV. 511 (2003) (analyzing the
failure of labor, employment, and other bodies of law to consider the immigration status
of workers).

33. See JOHNSON, supra note 16, at 119-25.
34. See id.
35. See infra Part II.A.
36. See infra Part II.H.
37. See infra Part II.H.
38. See generally JOHN HIGHAM, STRANGERS IN THE LAND: PATTERNS OF AMERICAN

NATIVISM 1860-1925 (3d ed. 1994) (analyzing political history surrounding
congressional passage of the national-origins quotas system in 1924 and that remained an
integral part of U.S. immigration laws until 1965); BILL ONG HING, MAKING &
REMAKING ASIAN AMERICA THROUGH IMMIGRATION POLICY, 1850-1990 (1993)
(documenting history of Chinese exclusion and related laws and the resulting impacts on
the emergence of Asian American communities in the United States); KEVIN R. JOHNSON,
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Along these lines, this Article articulates ten principles that I contend
should guide immigration reform that would be meaningful,
comprehensive, and long-lasting.39 My hope is to offer a roadmap to
truly comprehensive immigration reform, rather than the ineffective
piecemeal (and often half-baked) efforts at reform that we have seen over
the last few decades.4 °

This is my basic pitch: to avoid a repeat of the IRCA failure, we need
to acknowledge that immigration-undocumented and not-is largely
labor-driven; only by addressing that unquestionable truth reasonably
and responsibly will we be able to reform the nation's immigration laws
so that they are enforceable, effective, efficient, and respected. 4' At the
same time, family unification, protection of refugees, and national
security and public safety are other goals that, of course, the immigration
laws cannot ignore. Still, those goals must be appropriately-and
expressly-folded into, and carefully balanced in an, overall immigration
reform package.

I. THE TEN GUIDING PRINCIPLES

A. US. Immigration Laws Must Recognize that Migration Between
Nations is Primarily Driven by Economic Opportunity and Labor Supply
and Demand in the United States

The U.S. immigration laws, and its bedrock Immigration and
Nationality Act (INA), 42 were forged in the depths-many would claim
excesses-of the Cold War, a notoriously bleak, as well as repressive,
period in U.S. political and social history. Consequently, the INA
included a wealth of political litmus tests designed to ferret out, exclude,
and deport communists, their sympathizers, and other political
subversives.4 3 Family reunification and refugee protection have been

THE "HUDDLED MASSES" MYTH: IMMIGRATION AND CIVIL RIGHTS (2004) (tracing history
of exclusions and removal of poor, political minorities, racial minorities, disabled, gays
and lesbians, and other groups in U.S. immigration laws); LucY E. SALYER, LAWS HARSH
AS TIGERS: CHINESE IMMIGRANTS & THE SHAPING OF MODERN IMMIGRATION LAW (1995)
(analyzing history of the Chinese exclusion laws and their progeny); RONALD TAKAKI,

STRANGERS FROM A DIFFERENT SHORE: A HISTORY OF ASIAN AMERICANS (1998) (same).
39. For other contemporary discussions of immigration reform, see, for example,

supra note 5 (citing authorities analyzing immigration reform).
40. See supra text accompanying notes 7-16.
41. See infra Part II.A.
42. Immigration and Nationality Act, Pub. L. No. 82-414, 66 Stat. 163 (1952)

(codified as amended in scattered sections of 8, 18, and 22 U.S.C.).
43. See SELECT COMM'N ON IMMIGRATION AND REFUGEE POLICY, STAFF REPORT: U.S.

IMMIGRATION POLICY AND THE NATIONAL INTEREST 203 (1981) (describing the context
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additional stated goals of U.S. immigration laws.44 While all of these are
important goals, employment and labor needs of the nation often have
been forgotten, lost, or minimized in the INA, its enforcement, and the
various congressional amendments. 45 The need to pursue multiple
purposes, including meeting the labor demands of the nation, in a
balanced fashion in U.S. immigration laws is important, if not critical.46

The major impetus for migration to the United States in these times
simply cannot be ignored by the immigration laws, at least if one holds
any hope that they can be adequately enforced. Social science studies
demonstrate that individual and family decisions to migrate generally are
motivated in large part by the availability of jobs in the United States.47

Migrants ordinarily come to the United States to work and know that, if
they make it to the interior of the country, they, as a practical matter, will
be able to secure employment.

Indeed, the nation at some level understands that immigration is
primarily about labor migration. That explains why the U.S. government
at various times has sought to bolster enforcement of the immigration
laws through workplace raids.48

surrounding the passage of the Immigration Nationality Act of 1952: "During the early
1950s, the climate was not ripe for any major liberalizing changes [in the U.S.
immigration laws]. Concern with communist expansion dominated U.S. thinking in the
early 1950s, and the stand against communism often took the form of opposition to
anything foreign. It was a period in which ethnic customs and values could easily be
defined as 'un-American."') (emphasis added).

44. See generally KEVIN R. JOHNSON, RAQUEL E. ALDANA, BILL ONG HING, LETICIA

SAUCEDO, & ENID TRUCIoS-HAYNES, UNDERSTANDING IMMIGRATION LAW 59-87 (2009)
(encapsulating history of U.S. immigration laws from 1952 to the present).

45. See Kevin R. Johnson & Bernard Trujillo, Immigration Reform, National Security
After September 11, and the Future of North American Integration, 91 MINN. L. REV.
1369 (2007) (analyzing hijacking of immigration reform by an overemphasis on national
security and "war on terror" to the detriment of other important functions of the U.S.
immigration laws).

46. See id. at 1399-1404.
47. See generally Marcela Cerruti & Douglas S. Massey, On the Auspices of Female

Migration from Mexico to the United States, 38 DEMOGRAPHY 187 (2001) (analyzing
determinants of migration of males and females); Douglas S. Massey et al., An
Evaluation of International Migration Theory: The North American Case, 20 POP. &
DEV. REV. 699 (1994) (considering theories of migration in North America); Douglas S.
Massey et al., Theories of International Migration: A Review and Appraisal, 19 POP. &
DEV. REV. 431 (1993) (reviewing various theories of migration).

48. See, e.g., INS v. Delgado, 466 U.S. 210, 211-12 (1984); INS v. Lopez-Mendoza,
468 U.S. 1032, 1035 (1984); Aguilar v. ICE, 510 F.3d 1 (1st Cir. 2007); Int'l Molders' &
Allied Workers' Union No. 164 v. Nelson, 799 F.2d 547, 550 (9th Cir. 1986); see Bill
Ong Hing, Institutional Racism, ICE Raids, and Immigration Reform, 44 U.S.F. L. REV. 1
(2009); Peter R. Moyers, Butchering Statutes: The Postville Raid and the
Misinterpretation of Federal Criminal Law, 32 SEATTLE U. L. REV. 651 (2009); Anna
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Despite being integral to the last "comprehensive immigration
reform" effort, employer sanctions provided for by the Immigration
Reform and Control Act4 9 unquestionably have not been successful at
deterring the employment of undocumented labor in the United States.50

In addition, the federal government for many years has tinkered with
computer systems that accurately verify the employment eligibility of job
applicants and workers but has yet to find one without an unacceptably
high error.5'

As is well known, the nation has not had great success with
computerized systems of tracking immigrants. Influential immigration
scholar Alex Aleinikoff recently acknowledged that the United States is
years away from creating some kind of computerized system that can
reliably identify undocumented workers.52

One of the fundamental reasons that we have a sizeable
undocumented immigrant population in the United States is that the
nation's immigration laws are dramatically out of line with the nation's
demand for labor.53 Currently, many employers demand a relatively

Williams Shavers, Welcome to the Jungle: New Immigrants in the Meatpacking and
Poultry Industry, 5 J.L. ECON. & POL'Y 31 (2009); Cassie L. Peterson, Note, An Iowa
Immigration Raid Leads to Unprecedented Criminal Consequences: Why ICE Should
Rethink the Postville Model, 95 IOWA L. REV. 323 (2009); see also Katherine Evans, The
ICE Storm in U.S. Homes: An Urgent Call for Policy Change, 53 NYU REV. L. & Soc.
CHANGE 561 (2009) (analyzing critically Immigration & Customs Enforcement raids of
homes of noncitizens); Abby Sullivan, Note, On Thin ICE: Cracking Down on the Racial
Profiling of Immigrants and Implementing a Compassionate Enforcement Policy, 6
HAST. RACE & POVERTY L.J. 101, 101 (2009) ("Since 2006 the United States Immigration
and Customs Enforcement ('ICE') has increasingly conducted workplace and residence
raids as a prominent mechanism for the enforcement of the immigration laws.")
(footnotes omitted).

49. See supra text accompanying notes 10-16.
50. See Huyen Pham, The Private Enforcement of Immigration Laws, 96 GEO. L.J.

777, 780-82 (2008) (analyzing the ineffectiveness of employer sanctions and the resulting
national origin discrimination against lawful workers); Michael J. Wishnie, Prohibiting
the Employment of Unauthorized Immigrants: The Experiment Fails, 2007 U. CHI. LEGAL
F. 193 (contending that employer sanctions in U.S. immigration laws have failed to
significantly deter the employment of undocumented immigrants); see also Cecelia M.
Espenoza, The Illusory Provisions of Sanctions: The Immigration Reform and Control
Act of 1986, 8 GEO. IMMIGR. L.J. 343 (1994) (offering a relatively early criticism of
IRCA's employer sanctions program).

51. Jim Harper, Electronic Employment Eligibility Verification: Franz Kafka's
Solution to Illegal Immigration, Cato Institute Policy Analysis No. 612, Mar. 6, 2008,
available at http://www.cato.org/pubdisplay.php?pub-id=9256.

52. See Aleinikoff, supra note 5, at 1314.
53. See Kevin R. Johnson The Intersection of Race and Class in U.S. Immigration

Law and Enforcement, 72 LAW & CONTEMP. PROBS. 1, 34 (2009). Of course, other
provisions of the U.S. immigration laws also are said to be overly restrictive. See, e.g.,
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inexpensive, and flexible, labor pool.54 Citizens of other nations seek to
lawfully come to the United States to pursue better economic
opportunities than they have in their native countries.5 Oblivious to that
rather obvious reality, the U.S. immigration laws permit relatively few

56low and moderately skilled workers to come to the United States.
Informed observers consistently call for reforms of the U.S. immigration
laws so that they better reflect the nation's labor needs. 7

Specifically, scholars, as well as many employers, for years have
expressed concern with the number and type of employment visas
available under the U.S. immigration laws. 58 An all-too-common
criticism is that the numerical limits and various other requirements for
immigrant visas based on employment skills are not adequately
calibrated to the nation's thirst for labor.59 Importantly, the limited
employment visas available under the Immigration and Nationality Act
are more plentiful for highly-skilled workers than for moderately-skilled
and unskilled ones, two categories of workers that are in higher demand
in the United States (given their lower cost).60 Relatively few legal
avenues are open for unskilled workers without relatives in the United
States to immigrate lawfully to this country.6 1

Rachel D. Settlage, Affirmatively Denied: The Detrimental Effects of a Reduced Grant
Rate for Affirmative Asylum Seekers, 27 B.U. INT'L L.J. 61 (2009).

54. See JOHNSON, supra note 16, at 137-39.
55. See id. at 139.
56. See Johnson, supra note 53, at 14.
57. See, e.g., Susan Martin & B. Lindsay Lowell, Competing for Skills: U.S.

Immigration Policy Since 1990, 11 L. & Bus. REV. AM. 387, 390-95, 400-02 (2005);
Special Feature, Working Borders: Linking Debates About Insourcing and Outsourcing
of Capital and Labor, 40 TEX. INT'L L.J. 691, 703-04 (2005); Mitchell L. Wexler, Policy
Goal of Immigration Reform - Our Nation's Best Interest, 13 NEXUS 45 (2008); Katie
E. Chachere, Comment, Keeping America Competitive: A Multilateral Approach to
Illegal Immigration Reform, 49 S. TEX. L. REV. 659 (2008); Davon M. Collins, Note,
Toward a More Federalist Employment-Based Immigration System, 25 YALE L. & POL'Y
REV. 349, 356-60 (2007); Jonathan G. Goodrich, Comment, Help Wanted: Looking for a
Visa System That Promotes the U.S. Economy and National Security, 42 U. RICH. L. REV.

975 (2008); see also Michael J. Wishnie, Labor Law After the Legalization, 92 MINN. L.
REV. 1446 (2008) (analyzing labor and employment law after legalization program of
immigration reform is enacted into law). See generally Ayelet Shachar, The Race for
Talent: Highly Skilled Migrants and Competitive Immigration Regimes, 81 N.Y.U. L.
REV. 148 (2006) (analyzing increasing global competition among nations for skilled
labor).

58. See supra note 57.
59. See, e.g., sources cited supra note 57.
60. Johnson, supra note 53, at 13.
61. See INA § 203(b), 8 U.S.C. § 1153(b) (2006) (limiting the number of

employment-based visas given to immigrants "performing unskilled labor" to 10,000,
while immigrants with "extraordinary" or "exceptional" ability are more readily preferred
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In essence "[o]ne critique of the entire [American] immigration
system is... that low-skilled workers, as a practical matter, do not have
an avenue for lawful immigration to the United States, either temporarily
or permanently.,62 Consequently, unless they are eligible for family visas
(and then still must overcome the formidable public charge exclusion,
which in operation serves to keep noncitizens of limited economic
means, especially from the developing world, from entering the
country), 63 many low- and moderately-skilled workers who desire to
migrate simply cannot lawfully come to the United States. There simply
is no line for them to wait in to migrate lawfully to this country. Thus, it
is both meaningless and misleading to proclaim, as restrictionists are
wont to do, that undocumented immigrants must be punished because
they should have "waited in line like everyone else."

Without legal avenues to come to the country, many noncitizens are
tempted and in fact do enter or remain in violation of the U.S.
immigration laws.64 To make matters worse for the undocumented
immigrants who are able to circumvent the law, they often find
themselves laboring in a secondary labor market-frequently with few
enforceable legal protections-for low wages in poor conditions. 65

Even skilled workers often find it difficult to secure visas for which
they ostensibly are eligible under the U.S. immigration laws. 66 The

under the statute); see also LEGOMSKY & RODRiGUEZ, supra note 12, at 304-10
(summarizing the employment immigrant visas available for "priority workers,"
professionals, skilled workers, investors, and "special immigrants," such as religious
workers).

62. Enid Trucios-Haynes, Civil Rights, Latinos, and Immigration: Cybercascades and
Other Distortions in the Immigration Reform Debate, 44 BRANDEIS L.J. 637, 643 (2006)
(emphasis added); see Kevin R. Johnson, Protecting National Security Through More
Liberal Admission of Immigrants, 2007 U. CHI. LEGAL F. 157, 176-89 (2007) (contending
that an immigration regime that permitted more liberal admission of workers would be
better for U.S. national security by reducing incentives for undocumented immigration
and by better ensuring that as many noncitizens in the United States as possible are
subjected to ordinary admission procedures that help ensure public safety); see also BILL
ONG HING, ETHICAL BORDERS: NAFTA, GLOBALIZATION, AND MEXICAN MIGRATION
(2010) (analyzing the impacts of labor flows to the United States from Mexico created by
the North American Free Trade Agreement and offering recommendations on steps to
reduce those flows and gain control of labor migration from Mexico).

63. See INA § 212(a)(4), 8 U.S.C. § 1 182(a)(4) (2006) ("Any alien, who ... is likely
at any time to become a public charge is inadmissible."); Johnson, supra note 53, at 14
(analyzing racial and class impacts of the public charge exclusion).

64. See supra note 14 (citing authority).
65. See sources cited supra note 32.
66. See Michele R. Pistone & John J. Hoeffner, Rethinking Immigration of the

Highly-Skilled and Educated in the Post-9/11 World, 5 GEO. J. L. & PUB. POL'Y 495,
496-98 (2007).
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complexities, delays, and potential for abuses in the mandatory process
of certification by the U.S. Department of Labor that, among other
things, requires the agency to find that granting the visa will not
adversely affect the wages and conditions of American workers, have
been the subject of sustained criticism.67 Visas also are available to well-
heeled foreign investors willing to make a substantial financial
commitment that creates jobs in the United States, 68 but those visas are
limited in number and generally have been undersubscribed.6 9

Ultimately, the lack of lawful avenues for workers to migrate in
sufficient numbers to meet labor demand helps to explain the continuing
flow of undocumented immigrants to the United States. It also helps
explain the persistent complaints by mainstream business leaders and
organizations about the difficulties of bringing skilled workers to this
country, as well as frequent advocacy for guest-worker programs by
employers, especially in the agricultural sector, which would allow
unskilled laborers to lawfully enter and temporarily work in the United
States.7 °

Guest worker programs might comprise some part of the reform of
the U.S. immigration laws that could bring them into closer alignment
with the labor needs of American employers. However, the risk of any
guest worker program is that, whatever the labor protections in the law,
the workers will be exploited in violation of the law, as occurred on an
epic scale during the existence of the Bracero Program, the largest guest

67. See LEGOMSKY & RODRiGUEZ, supra note 12, at 307-10 (discussing the
criticisms). Microsoft Chairman Bill Gates regularly testifies before Congress about the
difficulties experienced by high tech employers seeking to bring skilled foreign workers
to the United States. See, e.g., Competitiveness and Innovation on the Committee's 50th
Anniversary with Bill Gates, Chairman of Microsoft: Hearing Before the H. Comm. on
Science and Technology, I 10th Cong. 18-20 (Mar. 12, 2008) (statement of William H.
Gates, Chairman of Microsoft); Kim Hart, Gates Calls on Congress for Science
Education, Visas, WASH. POST, Mar. 13, 2008 at D3; S. Mitra Kalita, For Green Card
Applicants, Waiting Is the Hardest Part, WASH. POST, July 23, 2005, at D 1; Chris Nuttall,
Intel Chief Calls for Easing of Visa Curbs, FIN. TIMES, Feb. 8, 2006, at 6; Robert Pear,
High-Tech Titans Strike Out on Immigration Bill, N.Y. TIMES, Jun. 25, 2007, at Al;
David A. Vise, Gates Cites Hiring Woes, Criticizes Visa Restrictions, WASH. POST, Apr.
27, 2005, at E5.

68. See INA § 203(b)(5), 8 U.S.C. § 1153(b)(5) (2006).
69. The recession reportedly has led to increased demand for the investor visas, but

still the visa category is undersubscribed. See Jennifer Ludden, Recession Fuels Spike in
Foreign Investor Visas, NAT'L PUB. RADIO, Dec. 31, 2009, available at
http://www.npr.org/templates/story/story.php?storyld= 122093346.

70. See Camille J. Bosworth, Note, Guest Worker Policy: A Critical Analysis of
President Bush's Proposed Reform, 56 HASTINGS L.J. 1095, 1106-08 (2005).
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worker program in the nation's history that brought workers from
Mexico to the United States for nearly two decades after World War 11.

71

Moreover, guest worker programs must address the distinct
possibility that, as in past programs, temporary workers may ultimately
want to remain in this country as they form families, secure employment,
and establish community ties in the United States-the kinds of things
that human beings normally do, making return to their native countries
less attractive than they may have initially anticipated.72 For now, I set
aside any moral qualms that some people express with exhausting the
labor of the guests and then asking them to leave when we deem it as no
longer necessary.

In any event, the nation's labor needs go well beyond the need for
temporary workers, which at best are a stop gap measure for satisfying
the nation's continuing demand for labor. American employers generally
seek a regular and reliable labor force, not a temporary one. Moreover,
temporary worker programs-especially those that are committed to
enforcement of labor protections-require costly regulation that
ultimately will prove difficult to do fairly and efficiently, at least absent
increased enforcement resources. Indeed, existing temporary worker

71. See generally KITY CALAVITA, INSIDE THE STATE: THE BRACERO PROGRAM,

IMMIGRATION, AND THE I.N.S. (1992) (analyzing history of the Bracero Program and its
impacts); ERNESTO GALARZA, MERCHANTS OF LABOR: THE MEXICAN BRACERO STORY,

AN ACCOUNT OF THE MANAGED MIGRATION OF MEXICAN FARM WORKERS IN CALIFORNIA,
1942-1960 (1964) (analyzing to the same effect with the focus of the impacts on
California). Demonstrating the nation's ambivalence over Mexican labor, the U.S.
government in 1954, while the Bracero Program was in effect, engaged in a mass
removal campaign known ignominiously as "Operation Wetback" resulting in the
deportation of hundreds of thousands of undocumented workers from Mexico. See
generally JUAN RAMON GARCIA, OPERATION WETBACK: THE MASS DEPORTATION OF

MEXICAN UNDOCUMENTED WORKERS IN 1954 (1980) (analyzing federal government's
deportation campaign directed at immigrants from Mexico).

72. See Kevin R. Johnson, The End of "Civil Rights" as We Know It?: Immigration
and the New Civil Rights Law, 49 UCLA L. REV. 1481, 1496-99 (2002); see also David
Abraham, American Jobs But Not the American Dream, N.Y. TIMES, Jan. 9, 2004, at A 19
("Experience shows that guest workers are not good guests; they rarely want to leave.").
For criticism of a large scale guest worker program because of in part the negative
impacts on the integration of noncitizens into U.S. society, see Cristina M. Rodriguez,
Guest Workers and Integration: Toward a Theory of What Immigrants and Americans
Owe One Another, 2007 U. CHI. LEGAL F. 219; see also Maria L. Ontiveros, Noncitizen
Immigrant Labor and the Thirteenth Amendment: Challenging Guest Worker Programs,
38 U. TOL. L. REV. 923 (2007) (challenging proposed guest worker program on grounds
that it violates the prohibition of involuntary servitude).
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programs 73 have been plagued by bureaucratic inefficiencies and all-too-
often often fail to adequately protect the rights of workers.74

While jobs attract workers to the United States, the response of the
general public to immigration and immigrants is complicated because the
migration of labor to the United States also involves the migration of
human beings.75 Immigrants bring with them distinctive national origins,
cultures, religions, languages, and colors, all of which may at times
generate fears, concerns, and generally negative reactions among certain
segments of the American public. An uneasiness with the change to
society brought by newcomers helps explain some of the nativist and
racist outbursts seen at various times in U.S. history.76 Nonetheless, time
and again, one of the strengths of the United States has been its uncanny
ability to integrate newcomers into society.77 If it ever hopes to increase
the number of workers lawfully admitted into the United States, the
nation will need to overcome this aversion to change and the human
qualities of labor.

B. U.S. Immigration Laws Must Be Enforceable

As Part I illustrates, some critical provisions of the U.S. immigration
laws have proven to be extremely difficult to enforce. Consider the
employer sanctions provisions, the linchpin of IRCA 78 and a critical part
of the U.S. immigration laws' effort to combat undocumented
immigration. To this point, the nation has been unable to effectively and

73. See INA § 1 101(a)(15)(H)(ii), 8 U.S.C. § I 101(a)(15)(H)(ii) (2006).
74. See Ruben J. Garcia, Labor as Property: Guestworkers, International Trade, and

Democracy Deficit, 10 J. GENDER RACE & JUST. 27, 45-51 (2006) (describing how guest
worker programs have rarely been temporary as well as how such programs have failed to
enforce governing labor law standards); Arthur N. Read, Learning From the Past:
Designing Effective Worker Protections for Comprehensive Immigration Reform, 16
TEMP. POL. & Civ. RTS. L. REV. 423, 429-41 (2007) (discussing shortcomings of U.S.
guest worker programs); David Bacon, Be Our Guests, THE NATION, Sept. 27, 2004, at 22
(to the same effect).

75. This is pointedly emphasized in the words of Max Frisch: "We wanted workers,
but people came." ("Man hat Arbeitskrafte gerufen, und es kommen Menschen."). Max
Frisch, Uberfremdung I, in SCHWEIZ ALS HEIMAT? 219 (1990).

76. See sources cited supra note 38.
77. See generally PETER SALINS, ASSIMILATION, AMERICAN STYLE (1997) (analyzing

the historical assimilation of immigrants in U.S. society). That is not to suggest that
assimilation is nothing less than a difficult process for immigrants; it unquestionably is.
See, e.g., Kevin R. Johnson, "Melting Pot" or "Ring of Fire"?: Assimilation and the
Mexican-American Experience, 85 CAL. L. REV. 1261 (1997); George A. Martinez,
Latinos, Assimilation, and the Law: A Philosophical Perspective, 20 CHICANO-LATINO L.
REV. 1 (2000).

78. See supra text accompanying notes 7-16.
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fairly enforce employer sanctions; any system that would permit the
nation to do so appears to be far off in the future.79

The result of the inability to enforce employer sanctions is that an
estimated twelve million undocumented immigrants today live in the
United States, with a majority of them working.80 Since the passage of
IRCA in 1986, the undocumented population has more than doubled,81

even with ever-increasing interior enforcement 82 and skyrocketing border
enforcement budgets 83 over the last fifteen years. Workplace raids
pursued aggressively in recent years, although causing considerable
human suffering and misery, have put nothing more than a small dent in
the size of the undocumented population in the United States.84

As we all are aware, the employment of undocumented workers is
commonplace in the United States today. Day laborer pickup points,
which allows undocumented and other workers to publicly solicit work,
can be found on street comers and near home improvement stores
throughout the country. 85 Indeed, otherwise law-abiding citizens,
including a number of nominees for high level cabinet posts in both
Democratic and Republican presidential administrations, have withdrawn
their names from consideration because of their past employment of
undocumented workers in the home. 86

In some ways, modem U.S. immigration laws, with respect to the
employment of undocumented immigrants, share commonalities with the
Prohibition-era anti-alcohol laws in the United States.87 Both experienced
incredible enforcement difficulties and frequent violations of the law
combined with horrible collateral consequences. Some might say that, in
both instances, the cure proved to be worse than the disease.

Today, overly restrictive immigration laws promote a clandestine
labor market, the trafficking of human beings across borders for profit,
and the deaths of migrants in desolate locations along the U.S./Mexico

79. See supra text accompanying notes 7-16.
80. See supra text accompanying notes 13-16.
81. See supra text accompanying notes 13-16.
82. See Pham, supra note 27.
83. See JOHNSON, supra note 16, at 111-16.
84. See Johnson, supra note 53, at 32-33.
85. For studies of day laborers, see ABEL VALENZUELA, JR. ET AL., ON THE CORNER:

DAY LABOR IN THE UNITED STATES (Jan 2006), available at
http://www.sscnet.ucla.edu/issr/csup/index.php (discussing the daily lives of day laborers
and the conditions they face); ABEL VALENZUELA, JR. & EDWIN MELENDEZ, DAY LABOR
IN NEW YORK: FINDINGS FROM THE NYDL SURVEY (Apr 2003), available at
http://www.sscnet.ucla.edu/issr/csup/pubs/papers/pdf/csup3execsumm.pdf (discussing the
same, but with a focus on the New York market).

86. See JOHNSON, supra note 16, at 169.
87. See id. at 169-76, 202-03.
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border.88 The criminalization of immigration laws 89 has been on the rise
in recent years, 90 which has resulted in a caseload crisis in the federal
courts (and decreased white collar prosecutions at a time when they have
been needed more than ever); at the same time, the prosecution and
enforcement measures have had remarkably little impact on shrinking the
size of the undocumented population.9'

Put simply, border fences, record numbers of deportations year after
year, dramatically increased use of detention, greatly expanded removal
provisions, the criminalization, along with heightened prosecution, of
immigration offenses, and vastly expanded enforcement efforts that have
resulted in efforts by migrants to journey to the United States through
dangerous routes through deserts and mountains resulting in deaths, have
failed to meaningfully reduce undocumented immigration.92 Nor does the
United States have the resources and commitment necessary to engage in
a massive campaign, which would cost many billions of dollars, to
remove 12 million undocumented immigrants from the country (and
millions of workers from the U.S. economy).93

One result of this inability to enforce the U.S. immigration laws is
that they are not viewed as legitimate by many informed observers as
well as the public at large. Such perceptions of illegitimacy generate
concerns on both extremes of the political spectrum, as well as people in
the middle. Indeed, relatively few Americans express much confidence
with the U.S. immigration laws and their enforcement.

To be enforceable, the U.S. immigration laws will need to
meaningfully recognize and address the fact that immigration is driven
largely by the demand for labor.94 Importantly, the laws are considerably
more likely to be enforced if they are consistent-not wildly out of synch
as they are today-with the U.S. economy's labor demands. Rather than
attempt to make it difficult for employees and immigrant labor to come
together, U.S. immigration law should facilitate the matching of workers
and jobs.95

88. See id. at 123-24.
89. See supra text accompanying notes 24-26.
90. See Jennifer M. Chac6n, Managing Migration through Crime, 109 COLUM. L.

REv.-SIDEBAR 135 (2009), available at http://columbialawreview.org/articies/managing-
migration-through-crime.

91. See JOHNSON, supra note 16, at 179-82.
92. See id. at 172-76.
93. See id. at 173-74.
94. See supra Part II.A.
95. See Johnson & Trujillo, supra note 45, at 1396-1404.
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C. Immigration Law Must Fairly Treat Immigrants

Perhaps with some exceptions, Americans at their core have a deep
and abiding appreciation for fairness and equality. 96 The U.S.
Constitution protects rights and seeks to ensure some modicum of
fairness in the actions of government. Noncitizens even receive some
constitutional protections.97 To be respected and viewed as legitimate, as
well as enforceable, the U.S. immigration system must be perceived as
treating all persons fairly, noncitizens as well as U.S. citizens.

To many observers, several aspects of the current immigration laws
seem particularly unfair. Abuses in immigrant detention-some of them
deeply troubling--often make the news.98 Deportations of generally law-
abiding long-term residents with deep community ties do as well. 99

Along these lines, the public regularly hears disturbing reports of the
plight of undocumented students who face nearly insurmountable
barriers to attending colleges and universities.00 Versions of the
Development, Relief and Education for Alien Minors (DREAM) Act,
have been proposed regularly in Congress over the last decade; while the
details of the various DREAM proposals differ, the common core to all

96. See Chishti, supra note 5, at 116 (contending that immigration reform "must
reflect the deeply engrained American value of fairness").

97. See Boumedine v. Bush, 553 U.S. 723 (2008) (holding that noncitizens held in
Guantdnamo Bay had the right to challenge their designation as "enemy combatants"
through habeas corpus proceedings).

98. See, e.g., HUMAN RIGHTS WATCH, LOCKED UP AND FAR AWAY: THE TRANSFER OF

IMMIGRANTS TO REMOTE DETENTION CENTERS IN THE UNITED STATES (Dec. 2009);
Margaret H. Taylor, Dangerous by Decree: Detention Without Bond in Immigration
Proceedings, 50 Loy. L. REv. 149 (2004) Margaret H. Taylor, Promoting Legal
Representation for Detained Aliens: Litigation and Administrative Reform, 29 CONN. L.
REV. 1647 (1997); Margaret H. Taylor, Detained Aliens Challenging Conditions of
Confinement and the Porous Border of the Plenary Power Doctrine, 22 HASTINGS
CONST. L.Q. 1087 (1995); see also Nina Bernstein, Two Groups Find Faults In
Immigrant Detentions, N.Y. TIMES, Dec. 3, 2009, at A25 (reporting on two reports
critical of U.S. government's detention of immigrants); Henry Weinstein. Feds'Actions
"Beyond Cruel" Immigration Officials Failed to Treat Detainee Who Later Died of
Cancer, a Judge Says., L.A. TIMES, Mar. 13, 2008, at BI ("In a stinging ruling, a Los
Angeles federal judge said immigration officials' alleged decision to withhold a critical
medical test and other treatment from a detainee who later died of cancer was 'beyond
cruel and unusual' punishment."). See generally MARK Dow, AMERICAN GULAG: INSIDE

U.S. IMMIGRATION PRISONS (2004) (documenting the excesses of immigrant detention in
the United States); MICHAEL WELCH, DETAINED: IMMIGRATION LAWS AND THE

EXPANDING I.N.S. JAIL COMPLEX (2002) (to the same effect).
99. See, e.g., Susan Dominus, The Vendor Disappears, Leaving a Void, N.Y. TIMES,

Dec. 30, 2009, at A20.
100. See, e.g., HELEN THORPE, JUST LIKE US: THE TRUE STORY OF FOUR MEXICAN

GIRLS COMING OF AGE IN AMERICA (2009).
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of them is that they would facilitate the attendance of undocumented
students at public colleges and universities.10 1

For reasons of fairness, the legalization, or regularization of the
immigration status, of undocumented immigrants has long been a priority
of the advocates of immigrants. A demand for legalization - and fairness
and justice for undocumented immigrants-was one of the central
motivations behind many of the hundreds of thousands of marchers,
which included U.S. citizens as well as immigrants, who took to the
streets in cities across America in the spring of 2006.102 A good-many
Americans agree that people who have lived and worked peaceably in
the United States deserve some kind of favorable immigration
consideration. Many U.S. citizens know a hardworking undocumented
immigrant and believe that that person should be treated fairly.'0 3

In the political process, however, "amnesty"-at least when
discussed in connection with undocumented immigrants-has become
nothing less than a dirty word.' °4 Some kind of legalization program-
perhaps with the requirements that undocumented immigrants pay a fine
and any overdue taxes, demonstrate a working knowledge of English,
and perhaps meet other requirements-would allow undocumented
immigrants to come out of the "shadows of American [social] life."'0 5 It
is not a plausible response to simply proclaim that we should "deport 'em
all" or "what part of illegal don't you understand" or to express a
willingness to confine the undocumented to being a perpetual underclass
in U.S. society. Such responses will simply seem-because they are -
unfair to most Americans.

As high level governmental officials have admitted, because the
costs are prohibitive, we simply cannot deport all undocumented

101. See Olivas, The Political Economy of the DREAM Act, supra note 22; Kevin R.
Johnson, A Handicapped, Not "Sleeping," Giant: The Devastating Impact of the
Initiative Process on Latinalo and Immigrant Communities, 96 CAL. L. REV. 1259, 1280-
82 (2008).

102. See supra text accompanying notes 3-4.
103. Rumors have circulated in anti-immigrant circles on the Internet that President

George W. Bush, viewed by some restrictionists as "soft" on immigration, was raised by
an undocumented immigrant nanny.

104. See Bryn Siegel, Note, The Political Discourse ofAmnesty in Immigration Policy,
41 AKRON L. REV. 291 (2008). To the best of the author's knowledge, tax, parking ticket,
or even gun "amnesties" have generally failed to provoke similar outrage among large
segments of the public.

105. President George W. Bush, Remarks by the President on Immigration Policy (Jan.
7, 2004), available at http://www.whitehouse.gov/news/releases/2004/01/20040107-
3.html (stating that undocumented immigrants "who seek only to earn a living end up in
the shadows of American life - fearful, often abused and exploited.").
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immigrants.'0 6 Moreover, many Americans would not tolerate the mass
removal of many long-time residents with deep community,
employment, and family ties with the country. It just would not be fair.
The incantation of catchy slogans will not change that simple truth.

At bottom, the United States needs immigration reform that is fair to
all affected, not simply more punitive measures directed at
undocumented immigrants in the name of enforcement. Enforcement-
only reform measures popular with many politicians fail to treat
noncitizens in a fair manner, will not improve measurably the
enforcement of the immigration laws, and almost invariably will result in
the nation returning to immigration reform in the very near future.

D. Immigration Law Must Be Consistent with Other Bodies of Law

Consistency and predictability in the law have long been important
ingredients in any legal framework. Contrary to those characteristics,
U.S. immigration laws deviate dramatically from other areas of
American law. Such exceptionalism should be changed so that
immigration law is brought into the mainstream of American
jurisprudence.

The so-called "plenary power" doctrine is perhaps the most
exceptional feature of U.S. immigration law and makes it wildly
inconsistent with most other bodies of American law. 10 7 The doctrine
immunizes from constitutional scrutiny much of the immigration laws
and has allowed them over the course of U.S. history to discriminate
based on, among other things, race, class, political opinion, gender,
sexual orientation, and disability. 10 8 Consistency-and fairness-
demands an end to the plenary power doctrine, one of the features of
U.S. immigration law that scholars simply love to hate.'0 9 Although that
doctrine was created by the U.S. Supreme Court, 110 Congress could

106. See JOHNSON, supra note 16, at 183-86.
107. See 3A AM. JUR. 2D Aliens and Citizens § 282 (2009).
108. See generally JOHNSON, supra note 16 (summarizing history of exclusions of

poor, racial minorities, disabled, gays and lesbians, and other disfavored groups
throughout U.S. immigration history).

109. See, e.g., T. ALEXANDER ALEINIKOFF, SEMBLANCES OF SOVEREIGNTY: THE

CONSTITUTION, THE STATE, & AMERICAN CITIZENSHIP (2002); GERALD L. NEUMAN,
STRANGERS TO THE CONSTITUTION: IMMIGRANTS, BORDERS, & FUNDAMENTAL LAW
(1996); Kif Augustine-Adams, The Plenary Power Doctrine After September 11, 38 U.C.
DAVIS L. REV. 701 (2005); Michael Scaperlanda, Polishing the Tarnished Golden Door,
1993 WIS. L. REV. 965, (1993); Frank H. Wu, The Limits of Borders: A Moderate
Proposal for Immigration Reform, 7 STAN. L. & POL'Y REV. 35 (1996).

110. See Chae Chan Ping v. United States (The Chinese Exclusion Case), 130 U.S. 581
(1889). See generally Kevin R. Johnson, Minorities, Immigrant and Otherwise, 118
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expressly provide that the immigration laws are subject to the same kind
of constitutional constraints as other bodies of law.

Through the plenary power doctrine, the judiciary, generally
speaking, has taken a hands-off approach to the decisions of Congress
and the Executive Branch on immigration matters. The extreme
deference of the courts has a long history, beginning in earnest with the
Supreme Court deferring to congressional enactment of a series of laws
excluding most Chinese immigrants from U.S. shores in the late
1800s. 11 More recently, the unwillingness of the judiciary to intervene in
immigration matters is found in the courts' deferential responses to many
of the measures directed at Arab and Muslim noncitizens in the "war on
terror" that followed the tragic events of September 11, 2001 .12

Along similar lines, one general consistency to American law has
been some kind of judicial review of the decisions of administrative
agencies." 13 Since its founding, the nation has had a deep fear of
bureaucratic tyranny and sought to ensure review by the courts of the

YALE L.J. POCKET PART 77 (Supp. 2008), available at
http://yalelawjournal.org/images/pdfs/715.pdf (summarizing the genesis of immigration
law's plenary power doctrine).

111. See, e.g., Chae Chin Ping, 130 U.S. at 609 (rejecting a constitutional challenge to
racial discrimination in the Chinese Exclusion Act and emphasizing that courts lack
power to review exercise of congressional "plenary power" over immigration).

112. See, e.g., Kandamar v. Gonzales, 464 F.3d 65 (1st Cir. 2006) (rejecting argument
that evidence obtained through registration should be suppressed based on constitutional
violations); Ali v. Gonzales, 440 F.3d 678, 681-82 (5th Cir. 2006) (finding, in removal
case, that special registration did not violate Equal Protection guarantee); Roudnahal v.
Ridge, 310 F. Supp. 2d 884, 892 (N.D. Ohio 2003) (rejecting constitutional challenge to
special registration program directed primarily at Arab and Muslim noncitizens). For
criticism of the various security measures directed at Arab and Muslim noncitizens after
September 11, see Susan M. Akram & Kevin R. Johnson, Race, Civil Rights, and
Immigration Law After September 11, 2001: The Targeting of Arabs and Muslims, 58
N.Y.U. ANN. SURVEY AM. L. 295 (2001-2003); Sameer M. Ashar, Immigration
Enforcement and Subordination: The Consequences of Racial Profiling After September
11, 34 CONN. L. REV. 1185 (2002); David Cole, Enemy Aliens, 54 STAN. L. REV. 953
(2002); Thomas W. Joo, Presumed Disloyal: Executive Power, Judicial Deference, and
the Construction of Race Before and After September 11, 34 COLUM. HUM. RTs. L. REV. i
(2002); Victor C. Romero, Decoupling "Terrorist" From "Immigrant": An Enhanced
Role for the Federal Courts Post 9/11, 7 J. GENDER, RACE, & JUST. 201 (2003); Leti
Volpp, The Citizen and the Terrorist, 49 UCLA L. REV. 1575 (2002). Ultimately, the
security measures directed at immigrants had dramatic impacts on noncitizens from
Mexico and Central America. See Kevin R. Johnson, September 11 and Mexican
Immigrants: Collateral Damages Comes Home, 52 DEPAUL L. REV. 849 (2003); Steven
W. Bender, Sight, Sound, and Stereotype: The War on Terrorism and Its Consequences
for Latinas/os, 81 OR. L. REV. 1153 (2002); Nora V. Demleitner, Misguided Prevention:
The War on Terrorism as a War on Immigrant Offenders and Immigration Violators, 40
CRIM. L. BULL. 550 (2004).

113. See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970).
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actions of the Executive Branch.14 Nonetheless, Congress, in more than
the last decade has significantly stripped the courts of the power to
review the decisions of the immigration bureaucracy, especially with
respect to various aspects of agency rulings to remove noncitizens from
the United States.' 15

In immigration reform laws passed in 1996 and 2005,116 Congress
imposed significant limits-often derided as "court stripping"
provisions-on judicial review.' 7 Over roughly the same time period,
the decisions of the agencies have been the subject of increased, often
biting, criticism, which suggests that deference by the courts may not be
justified and, indeed, that rigorous judicial review, not court stripping, is
needed.'

18

After the 1996 reforms, litigation continued for years on the question
of what, if any, judicial review was permitted in certain removal cases in
which Congress seemed to eliminate all judicial review; the U.S.
government aggressively argued for extremely limited, or no, judicial
review in the cases of noncitizens convicted of certain crimes.119

Revealing how contrary this is to general American legal sensibilities, a
conservative Supreme Court has steadfastly resisted congressional efforts
to completely eliminate judicial review of certain removal decisions. 20

114. See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).
115. See infra text accompanying notes 116-120.
116. For critical appraisal of the restrictions on judicial review, see Professor Lenni

Benson's extensive scholarship on the topic. See Lenni Benson, You Can't Get There
From Here: Managing Judicial Review of Immigration Cases, 2007 U. CHI. LEGAL F.
405; Lenni Benson, Making Paper Dolls: How Restrictions on Judicial Review and the
Administrative Process Increase Immigration Cases in the Federal Courts, 51 N.Y. L.
ScH. L. REV. 37 (2006-07); Lenni Benson, The New World of Judicial Review of Removal
Orders, 12 GEO. IMMIGR. L. REV. 233 (1998); Lenni Benson, Back to the Future:
Congress Attacks the Right to Judicial Review of Immigration Proceedings, 29 CONN. L.
REV. 1411 (1997).

117. See, e.g., Symposium, Immigration Appeals and Judicial Review, 55 CATH. U.L.
REV. 905 (2006).

118. See infra text accompanying notes 124-135.
119. See Nancy Morawetz, Back to Back to the Future? Lessons Learned From

Litigation Over the 1996 Restrictions on Judicial Review, 51 N.Y.L. SCH. L. REV. 113
(2007) (analyzing litigation over judicial review of removal decisions after 1996 court
stripping reforms).

120. In INS v. St. Cyr, 533 U.S. 289, 289-300 (2001), for example, the Supreme Court
in 2001 found that the congressional bars on judicial review for noncitizens convicted of
certain crimes did not preclude noncitizens from challenging their removal through
habeas corpus proceedings in the district courts, with the rulings subject to appeal to the
courts of appeals, and found that Congress had failed to make a "clear statement"
eliminating habeas review; the court, by allowing such review, avoided "substantial
constitutional questions." Id. In response to the court's decisions on judicial review,
Congress eliminated habeas corpus review of removal decisions in the district courts in
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Still, by limiting the decisions reviewed and narrowing the standard of
review, the limits imposed by Congress greatly constrain the kind of
review of agency immigration decisions available in the courts.

Despite increasing limits on judicial review, meaningful review by
the courts of agency immigration decisions arguably is necessary now
more than ever. In 2002, then-Attorney General John Ashcroft reduced
the number of members on the Board of Immigration Appeals (BIA), the
sole appellate body in the immigration adjudicatory bureaucracy,
expedited the review of cases, and increased the numbers of summary
dispositions by the Board. 21 In removing members from the Board, "the
axe fell entirely on the most 'liberal' members of the BIA, as measured
by percentages of their rulings in favor of noncitizens.' 122 The result of

the REAL ID Act of 2005, Title B of the Emergency Supplemental Appropriations Act
for Defense, the Global War on Terror, and Tsunami Relief. Pub. L. No. 109-13, 119
Stat. 231 (2005); see also Kucana v. Holder, 130 S. Ct. 827 (2010) (rejecting U.S.
government's argument that 1996 immigration reforms barred judicial review of denial of
motions permitted by regulation to reopen removal proceedings). The Act directed review
of removal orders to proceed in the court of appeals, not the district courts. Pub. L. No.
109-13, 119 Stat. 231 (2005). See Gerald L. Neuman, On the Adequacy of Direct Review
After the REAL ID Act of 2005, 51 N.Y. SCH. L. REV. 133 (2006/07). For analysis of the
new provisions governing the judicial review of removal orders, see Hiroshi Motomura,
Immigration Law and Federal Court Jurisdiction Through the Lens of Habeas Corpus,
91 CORNELL L. REV. 459 (2006); Neuman, supra note 120. The Court also has ensured
judicial review of other security measures put into place after September 11, 2011. See
Boumediene v. Bush, 553 U.S. 723 (2008) (holding that detainees were entitled to seek a
writ of habeas corpus to challenge their detention at Guantdnamo Bay, Cuba); Hamdi v.
Rumsfeld, 542 U.S. 507 (2004) (ruling that U.S. citizen held as "enemy combatant" had
right to judicial determination of the propriety of that classification); see also Rumsfeld v.
Padilla, 542 U.S. 426 (2004) (finding that the district court in which action was filed
lacked jurisdiction over U.S. citizen defendant to entertain challenge to indefinite
detention of U.S. citizen classified as "enemy combatant").

121. Susan Burkhardt, The Contours of Conformity: Behavioral Decision Theory and
the Pitfalls of the 2002 Reforms of Immigration Procedures, 19 GEO. IMMIGR. L.J. 35, 80-
83 (2004) (analyzing critically BIA reforms, including shortening deadlines for deciding
appeals, reducing size of BIA, eliminating oral arguments, and summary dispositions of
appeals); Stephen H. Legomsky, Deportation and the War on Independence, 91 CORNELL
L. REV. 369, 375 (2006) (same as supra parenthetical accompanying Burkhardt). See
generally Michael M. Hethmon, Tsunami Watch on the Coast of Bohemia: The BIA
Streamlining Reforms and Judicial Review of Expulsion Orders, 35 CATH. U. L. REV. 999
(2006) (reviewing impact of BIA streamlining on review of immigration cases in court of
appeals); Shruti Rana, "Streamlining" the Rule of Law: How the Department of Justice is
Undermining Judicial Review of Agency Action, 2009 U. ILL. L. REV. 829 (2009) (to the
same effect). For analysis of court decisions analyzing the various streamlining measures,
see Drew Marksity, Comments and Casenotes, Judicial Review of Agency Action:
Federal Appellate Review of Board of Immigration Appeals Streamlining Decisions, 76
U. CIN. L. REv. 645 (2008).

122. Legomsky, supra note 121, at 376 (footnote omitted).
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the ideologically-tainted "streamlining" was nothing less than a surge of
appeals brought by noncitizens ordered removed from the country in the
federal courts. 123

Reviewing courts have frequently criticized the decisions of the
immigration courts and the BIA, both part of the U.S. Department of
Justice, for, among other things, a lack of independence and neutrality.,24

Other criticisms run the gamut from poor quality rulings (most charitably
attributed to overwork), to bias against noncitizens, to simple
incompetence, ineptitude, and sloppiness. Obviously, none of the
criticisms militate in favor of limited judicial review.

An articulate spokesperson for the critics has been none other than
respected court of appeals judge Richard Posner, whom Republican
President Ronald Reagan appointed to the federal bench and is well-
known for his law-and-economics approach to legal analysis. 125 As Judge
Posner succinctly stated in one immigration appeal, "[a]t the risk of
sounding like a broken record, we reiterate our oft-expressed concern
with adjudication of asylum claims by the Immigration Court and the
Board of Immigration Appeals and with the defense of the BIA's asylum
decisions in this court .... 126 In another appeal, he sneered that "the
Department of Justice cannot be permitted to defeat judicial review by

123. See, e.g., Lenni Benson, Introduction to Seeking Review: Immigration Law and
Federal Court Jurisdiction Symposium, 51 N.Y.L. SCH. L. REV. 3, 5 (2006-07)
(discussing surge of immigration appeals and special rules adopted in Second Circuit
designed to improve efficiency of deciding appeals). For an in-depth empirical study of
the increase in appeals of Board of Immigration Appeals decisions, see John R.B. Palmer,
Stephen W. Yale-Loehr, & Elizabeth Cronin, Why Are So Many People Challenging
Board of Immigration Appeals Decisions in Federal Court? An Empirical Analysis of the
Recent Surge in Petitions for Review, 20 GEO. IMMIGR. L.J. 1 (2005); ABA COMM'N ON
IMMIGRATION POLICY, PRACTICE & PRO BONO, SEEKING MEANINGFUL REVIEW: FINDINGS
AND RECOMMENDATIONS IN RESPONSE TO DORSEY & WHITNEY STUDY OF BOARD OF

IMMIGRATION APPEALS PROCEDURAL REFORMS (2003), available at
http://www.abanet.org/publicserv/immigration/bia.pdf.

124. See, e.g., Pamela A. MacLean, Immigration Judges Come Under Fire, NAT'L L.J.,
Jan. 30, 2006, at 1; Christina B. LaBrie, Third Circuit Describes "Disturbing Pattern of IJ
Misconduct" in Asylum Cases, IMMIGRATION DAILY, Oct. 22, 2005, available at
http://www.ilw.com/articles/2005,1027-labrie.shtm; see, e.g., Sukwanputra v. Gonzales,
434 F.3d 627, 637-38 (3d Cir. 2006); Wang v. Attorney General, 423 F.3d 260 (3d Cir.
2005); Nuru v. Gonzales, 404 F.3d 1207, 1229 (9th Cir. 2005).

125. See, e.g., Benslimane v. Gonzales, 430 F.3d 828, 829-30 (7th Cir. 2005); lao v.
Gonzales, 400 F.3d 530, 534-35 (7th Cir. 2005). For analysis of Judge Posner's
immigration jurisprudence, see Adam B. Cox, Deference, Delegation, and Immigration
Law, 74 U. CHI. L. REV. 1671 (2007).

126. Pasha v. Gonzales, 433 F.3d 530, 531 (7th Cir. 2005) (Posner, J.) (citation
omitted); see Lynne Marek, Posner Blasts Immigration Courts as 'Inadequate' and llI-
Trained, NAT'L L.J., Apr. 22, 2008 (reporting on Judge Posner's criticism of asylum
adjudication system in speech to Chicago Bar Association).
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refusing to staff the Immigration Courts and the Board of Immigration
Appeals with enough judicial officers to provide reasoned decisions.' 27

In still another appeal, Judge Posner emphasized that "[r]epeated
egregious failures of the Immigration Court and the Board to exercise
care commensurate with the stakes in an asylum case can be understood,
but not excused, as consequences of a crushing workload that the
executive and legislative branches of the federal government have
refused to alleviate."'128

In 2005, the criticism of the agency adjudication of immigration
matters reached a crescendo pitch when the New York Times ran a front
page story about how immigration judges at times in mean-spirited and
disrespectful ways, disposed of the claims of noncitizens to relief from
removal from the United States, which constitute some of the most
important claims imaginable under civil law.' 2 9 The voracity and
consistency of the critics of the immigration courts, along with the
surrounding national publicity, ultimately provoked then-Attorney
General Alberto Gonzales to publicly instruct the immigration judges to
take steps to improve their appearance of impartiality and the treatment
of noncitizens. 1

30

Along these lines, a recent empirical study of the asylum
adjudication system, which decides most serious claims to relief from
removal based on fears of political and other forms of persecution in the
noncitizens' homelands, has shown widely disparate results depending
on the immigration judge deciding the case.' 31 Along with the reversals

127. Mckhael v. Mukasey, 509 F.3d 326, 328 (7th Cir. 2007).
128. Kadia v. Gonzales, 501 F.3d 817, 821 (7th Cir. 2007).
129. See Adam Liptak, Courts Criticize Judges' Handling of Asylum Cases, N.Y.

TIMES, Dec. 26, 2005, at Al. The Supreme Court has long emphasized the high human
stakes in deportation proceedings. See, e.g., Fong Haw Tan v. Phelan, 333 U.S. 6, 10
(1948) ("Deportation is a drastic measure and at times the equivalent of banishment or
exile."); Bridges v. Wixon, 326 U.S. 135, 147 (1945) ("Deportation may result in the loss
,of all that makes life worth living."') (citations omitted).

130. See Memorandum from U.S. Attorney General Alberto Gonzales to Immigration
Judges (Jan. 9, 2006), available at http://www.justice.gov/ag/readingroom/ag-
010906.pdf. For discussion of the memorandum, see Cham v. Attorney General, 445 F.3d
683, 686-89 (3d Cir. 2006).

131. JAYA RAMJI-NOGALES, ANDREW 1. SCHOENHOLTZ, & PHILIP G. SCHRAG, REFUGEE
ROULETrE: DISPARITIES IN ASYLUM ADJUDICATION AND PROPOSALS FOR REFORM (2009);
Jaya Ramji-Nogales, Andrew 1. Schoenholtz, & Philip G. Schrag, Refugee Roulette:
Disparities in Asylum Adjudication, 60 STAN. L. REV. 295 (2007). For commentary on the
study, see Stephen H. Legomsky, Learning to Live with Unequal Justice: Asylum and the
Limits of Consistency, 60 STAN. L. REV. 413 (2007); Margaret H. Taylor, Refugee
Roulette in An Administrative Law Context: The Deja Vu of Decisional Disparities in
Agency Adjudication, 60 STAN. L. REV. 475 (2007).

20091 1627



THE WAYNE LAW REVIEW

in the courts,' 3 2 the evidence suggests a consistency problem in the
immigration courts and BIA rulings.133 Such inconsistencies create a lack
of confidence in the decisions of the immigration bureaucracy, as well as
the firm sense that they are not legitimate.

Inconsistent treatment of noncitizens also results from the vast
reservoirs of discretion afforded immigration authorities in enforcement
and adjudication. 134 Under current law, most exercises of this discretion
by the immigration bureaucracy are effectively unreviewable by the
courts.135 Increased judicial review of agency discretionary judgments
might help bring greater consistency in the agency's immigration
decisions.

The need for consistency in the administration of the immigration
laws requires judicial review. Judicial review also is necessary as in other
bodies of law to ensure obedience by the agencies to the rule of law.
Reform should strive for bringing forth consistency by guaranteeing
meaningful judicial review of immigration decisions.

E. U.S. Immigration Laws Should Treat Similarly-Situated Noncitizens in
a Similar Manner

Besides being inconsistent with other bodies of law, the lack of
judicial review of immigration decisions has resulted in inconsistent and
differential treatment of similarly-situated noncitizens. Indeed, the U.S.
immigration laws currently include a variety of provisions that in
operation amount to not-so-subtle national origin and racial
discrimination. 36 In most basic terms, this means that the law treats
similarly situated noncitizens differently depending on nothing other than
their country of origin, something that other bodies of American law do
not generally tolerate.

The per-country ceilings in the Immigration Nationality Act, for
example, impose a general limit on the number of immigrants coming to

132. See supra text accompanying notes 125-128.
133. RAMJI-NOGALES ET AL., supra note 131.
134. For a discussion of the broad role of discretion in immigration law, see Daniel

Kanstroom, The Better Part of Valor: The REAL ID Act, Discretion, and the "Rule" of
Immigration Law, 51 N.Y.L. SCH. L. REV. 161 (2006-07); Daniel Kanstroom,
Surrounding the Hole in the Doughnut: Discretion and Deference in U.S. Immigration
Law, 71 TUL. L. REV. 703, 731-51 (1997).

135. See INA § 242(a)(2)(B), 8 U.S.C. § 1252(a)(2)(B) (2006) (denying courts power
to review discretionary judgments of immigration court and BIA) (as amended by REAL
ID Act).

136. See generally Kevin R. Johnson, Race, the Immigration Laws, and Domestic Race
Relations: A "Magic Mirror" into the Heart of Darkness, 73 IND. L.J. 1111 (1998)
(analyzing critically the racially disparate impacts of modem U.S. immigration laws).
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the United States from a country each year. Long the subject of
criticism, 37 the ceilings create dramatically different lengths of time for
similarly situated immigrants to come lawfully to the United States
depending on their nation of origin. Prospective immigrants from
Mexico, China, India, and the Philippines, for example, often face
much-sometimes decades-longer lines to come to the United States
than similarly situated persons from other nations.' 38 This disparate
treatment undermines the perceived legitimacy of the operation of the
current immigration laws, and is unfair, two characteristics that
contribute to the flow of undocumented immigrants into the country.139

The enforcement of the public charge exclusion has similar national
origin impacts, which fall most heavily on noncitizens seeking to come
to the United States from the developing world (with lower average per
capita income). 40 This exclusion is designed to deny entry to any
noncitizen who "is likely . . . to become a public charge," or, in other
words, receive public benefits (most of which they are not eligible for
anyway). 14 1 As enforced by the U.S. government, noncitizens from the
developing world, almost all of whom are people of color, find it more
difficult to surmount the exclusion than those from most of the West.

Reform of the immigration laws that would eliminate the long visa
backlogs would provide short term relief but, absent other changes to the
legal immigration provisions, would not avoid the creation of similar
backlogs in the future. We need deeper reform of the U.S. immigration

137. See Jennifer M. Chac6n, Loving Across Borders: Immigration Law and the Limits
of Loving, 2007 Wis. L. REV. 345, 359-60 (offering examples of disproportionate
impacts of per country ceilings); Stephen H. Legomsky, Immigration, Equality, and
Diversity, 31 COLUM. J. TRANSNAT'L L. 319, 321 (1993) (commenting on disparate racial
impacts of per-country ceilings); Jan C. Ting, "Other Than a Chinaman ": How U.S.
Immigration Law Resulted From and Still Reflects a Policy of Excluding and Restricting
Asian Immigration, 4 TEMP. POL. & Civ. RTS. L. REV. 301, 309 (1995) (same); Bernard
Trujillo, Immigrant Visa Distribution: The Case of Mexico, 2000 Wis. L. REV. 713, 715-
22 (2000) (demonstrating how annual ceilings on certain immigrant admissions from a
single country have disproportionate impacts on prospective immigrants from Mexico, as
well as noncitizens from several other developing nations, because demand for
immigration from those nations for reasons of proximity, jobs, and family ties, greatly
exceeds the annual ceiling). The per-country ceilings can be found at INA § 203(a)(3), 8
U.S.C. § 1153(a).

138. See Johnson, supra note 53, at 13.
139. Id. at 15.
140. See supra text accompanying note 63.
141. INA § 212(a)(4)(A), 8 U.S.C. § 1182(a)(4). See Memorandum for all Regional

Directors from Michael A. Pearson, Executive Assoc. Commission, Office of Field
Operations, U.S. Dep't of Justice, Immigration and Naturalization Service (May 20,
1999), available at http://www.nationalimmigrafionproject.org/HIVPage/INS_-
memo onpublic charge_5.99.doc.
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laws, such as elimination of the per country ceilings, a relaxed public
charge exclusion (if not its removal), and easier labor migration, to avoid
the emergence of substantial backlogs and powerful incentives for
undocumented immigration.1 42

F. Immigration Law Must be Enforced in a System Governed by Rules
and Regulations-and Law

To have any impact on the actual administration and enforcement of
the U.S. immigration laws, bureaucratic reform is necessary. 143

Otherwise, many of the goals of immigration reform-such as
legitimacy, fairness, respect, obedience to the rule of law, and
consistency-cannot be realized. Administrative reform is a formidable
goal because, for generations, the immigration agencies have been
tainted by colorable claims of bias against noncitizens and arbitrariness
in decision-making.

Immigration enforcement agencies, for example, have a lengthy, and
well-documented, history of abuse. "Until the spring of 2003, the
Immigration & Naturalization Service (INS), which was part of the U.S.
Department of Justice, was the primary federal agency" in charge of
administering and enforcing the Immigration and Nationality Act. 144 For
decades, immigrant rights advocates contended that the INS over-
emphasized enforcement and failed to fairly and efficiently provide the
service to immigrants that was mandated by the Immigration and
Nationality Act, including, but not limited to, fair and timely processing
of visa applications and naturalization petitions. 145

Not surprising in light of such criticism, reviewing courts frequently
rejected INS policies and decisions, which suggested deeper structural
problems within the agency. Although now more than 15 years old, one
influential empirical study of judicial review of immigration decisions
concluded that successful impact lawsuits--class actions designed to
remedy perceived patterns and practices of violations of the law,
"coupled with Congress' failure to overturn their results, provide a clear

142. See Johnson, supra note 53.
143. See Meriam N. Alrashid, The "Comprehensive" Immigration Reform: Only as

Good as the Bureaucracy it is Built Upon, 13 NEXUS 29 (2007-08).
144. Kevin R. Johnson, Hurricane Katrina: Lessons about Immigrants in the

Administrative State, 45 Hou. L. REv. 11, 26 (2008).
145. Id. See generally JOHNSON, supra note 16, at 79-82 (summarizing historical

reputation of the INS); ALFREDO MIRANDE, GRINGO JUSTICE 107-45 (1987) (analyzing
history of Border Patrol and its abuses).
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signal that some important aspects of the INS' administrative
performance are deeply and systematically flawed."' 146

To begin with, the nation needs to take steps to improve the quality
of the decision-making of the immigration courts and the Board of
Immigration Appeals, which have long been harshly criticized from
observers that span the political spectrum. 147 Resources are much-needed
in order to increase the number of adjudicators so that each immigration
judge will have the time necessary to decide removal cases in a reasoned
and responsible manner; in addition, steps must be taken to ensure that
merit-based schemes, rather than adherence to political litmus tests, are
fastidiously followed in the selection of immigration judges. 148

Moreover, to encourage professionalism in the immigration
adjudication machinery, we need to reconsider many of the "court
stripping" provisions that were added in 1996 and subsequent legislation
limiting the judicial review of immigration decisions. 149 Importantly, the
nation needs checks on bureaucratic tyranny as well as better-staffed and
adequately funded immigration agencies.

The United States currently may well be moving in exactly the
wrong direction. An unacceptable and inexplicable blunder-the renewal
of the visas of several of the noncitizens involved and killed in the events
of September 11, 2001-led to a major restructuring of the immigration
agencies.150 Since the spring of 2003, the newly-created Department of
Homeland Security (DHS) primarily enforces the U.S. immigration
laws.' 15 Some commentators contend that the treatment of immigrants is
now worse than it was before with the DHS mission of ensuring
"homeland security" and fighting terrorism dominating other legitimate
immigration objectives. 152 Immigration enforcement actions of agencies

146. Peter H. Schuck & Theodore H. Wang, Continuity and Change: Patterns of
Immigration Litigation in the Courts, 1979-1990, 45 STAN. L. REV. 115, 177 (1992).

147. See supra text accompanying notes 125-149.
148. The Department of Justice Office of Professional Responsibility concluded that

the Bush administration had politicized hiring for numerous positions in the U.S.
government, including immigration judges. See U.S. DEP'T OF JUSTICE OFFICE OF
PROFESSIONAL RESPONSIBILITY, AN INVESTIGATION OF ALLEGATIONS OF POLITICIZED
HIRING BY MONICA GOODLING AND OTHER STAFF IN THE OFFICE OF THE ATTORNEY

GENERAL (2008), available at www.usdoj.gov/opr/. Indeed, the investigation concluded
that "the evidence showed that the most systematic use of political or ideological
affiliations in screening candidates for career positions occurred in the selection of
[immigration judges]." Id. at 137.

149. See supra text accompanying notes 116-120.
150. JOHNSON, supra note 16, at 221-22.
151. See Homeland Security Act, Pub. L. No. 107-296, 116 Stat. 2135 (2002).
152. See M. Isabel Medina, Immigrants and the Government's War on Terrorism, 6

CENTENNIAL 225, 230-32 (2006); Victor Romero, Race, Immigration, and the
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in the DHS, such as through workplace raids pursued with greater.... 153

frequency in recent years, are common subjects of criticism.

The nation simply does not need improved agencies for meaningful
change in the enforcement of the U.S. immigration laws. It needs
meaningful checks on those agencies. As we have seen,' 54 the
immigration agencies are renowned for their vast discretion. What is
missing at times are meaningful limits on the exercise of that
discretion. 155 Indeed, recent congressional limits on judicial review have
in many instances eliminated the review of discretionary judgments of
the immigration agencies by the judiciary. 56

Nor does the Department of Homeland Security seem willing to
voluntarily limit its discretion in important respects. Consider the
detention of immigrants. The issue of detention has been extremely
controversial, 157 with regular and plausible complaints over the number
of immigrants detained as well as the conditions of detention. 158 Officials
in the Obama administration expressed agreement with some of the
concerns and promised to improve the quality of immigrant detention.' 59

Department of Homeland Security, 19 ST. JOHN'S J. LEG. COMMENT. 51, 52 (2004); see
also Chac6n, supra note 24, at 1184-87 (contending that current immigration policies are
counterproductive to making the nation safer); Thomas W. Donovan, The American
Immigration System: A Structural Change With a Different Emphasis, 17 INT'L. J.
REFUGEE L. 574, 580-81 (2005) (recognizing added complaints of inefficiency arising
from shift of immigration authority from Immigration & Naturalization Service to
Department of Homeland Security); Johnson & Trujillo, supra note 45, at 1396-1403
(arguing that the "war on terror" unfortunately came to dominate the much-needed
national discussion of immigration reform); Noel L. Griswold, Note, Forgetting the
Melting Pot: An Analysis of the Department of Homeland Security Takeover of the INS,
39 SUFFOLK U. L. REV. 207, 219 (2005) (arguing that shift from INS to Department of
Homeland Security turned immigration matters into national security issues); Jeffrey
Manns, Legislation Comment, Reorganization as a Substitute for Reform: The Abolition
of INS, 112 YALE L.J. 145, 151 (2002) (asserting that reallocation of power from INS to
DHS will refocus immigration priorities to national security concerns).

153. See, e.g., Stephanie Francis Ward, Illegal Aliens on I.C.E.: Tougher Immigration
Enforcement Tactics Spur Challenges, A.B.A. JOURNAL, June 2008, at 44 (questioning
aggressive immigration enforcement measures employed by U.S. Immigration and
Customs Enforcement); The Shame of Postville, N.Y. TIMES, July 13, 2008, at WKI I
(criticizing immigration raid of meatpacking plant in Postville, Iowa).

154. See supra text accompanying notes 134-135.
155. See supra text accompanying notes 132-135.
156. See supra text accompanying notes 132-135.
157. See supra note 98 and accompanying text.
158. See, e.g., supra note 98 (citing authorities); NAT'L IMMIGRATION LAW CENTER ET

AL., A BROKEN SYSTEM: CONFIDENTIAL REPORTS REVEAL FAILURES IN U.S. IMMIGRANT

DETENTION CENTERS (2009), available at http://www.nilc.org/immlawpolicy/arrestdet/A-
Broken-System-2009-07.pdf; Nina Bernstein, Two Groups Find Faults in Immigrant
Detentions, N.Y. TIMES, Dec. 3, 2009, at A25.

159. Bernstein, supra note 158

1632 [Vol. 55:1599



TEN GUIDING PRINCIPLES

However, it declined to do so through binding regulations, which
presumably could be enforced in courts of law.' 60 Nonetheless, the rule
of law should apply to the immigration bureaucracy and be enforceable
by the courts. Regulations and rules must be put into place that constrain
agency conduct and ensure that the agency acts in a manner consistent
with the rule of law.

G. Immigration Law Must be Practical and Pragmatic, Not Dogmatic,
Designed to Meet Domestic Needs and Respond to the Demands of the
Global Economy

Addressing the issue of labor migration is a critically important
practical issue that immigration reform must address.16' It
understandably may not be seen as sexy an issue as drugs and crime, or
the "war on terror" and national security. Nonetheless, labor migration is
what much of what the bread-and-butter of modem immigration is all
about.162 There unfortunately is much-too-much fire and brimstone,
combined with much-too-little reasoned analysis, in the public discussion
of immigration.

Consider as one example this recent-and all-too-common-
headline: "Illegal Alien Indicted for Possession With Intent to Distribute
Marijuana."' 163 Ostensibly, the damage to the community--drugs-is the
same whatever the immigration status of the criminal. The reference to
"illegal alien," however, serves to inflame passions and tilt the debate
toward favoring more immigration enforcement (especially at the
expense of "criminal aliens") and more restrictive immigration laws. We
need less inflammatory rhetoric and more reasoned discussion of
immigration. Importantly, crime rates among immigrants are similar to,
and often less than, those of U.S. citizens) 64

The nation needs to move beyond the dogmatic criticism of
immigration and immigrants and try to be as pragmatic as possible with
respect to managing migration. Dogma has gotten us to where we are,
with a broken system that we as a nation have been unable to fix for
years.165 Lou Dobbs for many years on CNN exemplified this approach;
he regularly inflamed passions on his nightly show but also deeply

160. See Detained and Abused, N.Y. TIMES, Aug. 1, 2009, at A16.
161. See supra Part II.A.
162. See Johnson, supra note 19.
163. Illegal Alien Indicted for Possession With Intent to Distribute Marijuana, STATES

NEWS SERVICE, Dec. 10, 2009.
164. See JOHNSON, supra note 16, at 155-58.
165. See Johnson, supra note 19.
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alienated and offended some segments of the greater American
community, especially Latina/os.166

As a practical matter, U.S. immigration laws must appropriately
permit labor migration. 67 The nation simply does not have the resources
and wherewithal to deport all of the undocumented. 68 Nor is there any
evidence that the nation can close the borders. Instead, liberalizing the
admission of workers, as well as vigorously enforcing the labor wage and
condition laws, is a practical necessity if one truly wants to be able to
effectively manage migration.'1 69

Once one admits that many undocumented immigrants are here to
stay, the integration of immigrants into the mainstream also is something
that is very practical, very important, and unfortunately very much
ignored in the United States. 70 Although under-appreciated, integration
of all residents-noncitizens and citizens alike-into American society is
a valid and important policy goal.

If government policy seeks to promote immigrant integration,
education is one important place to begin. Increasing the availability of
English as a second language courses for adults and adopting programs
and policies that facilitate university educations for all residents of the
United States, also would help facilitate the integration of immigrants
into U.S. society. 171 Improved, more efficient, and accessible
naturalization procedures would also prove helpful at promoting
immigrant integration.

166. This presumably contributed to Dobbs' abrupt departure from CNN in the fall of
2009. See David Usbome, CNN's Anti-Immigrant Presenter Steps Down; Lou Dobbs
Earned Wrath of Minorities With Attacks on Hispanics and Obama, THE INDEPENDENT

(London), Nov. 13, 2009, at 34.
167. See supra Part II.A.
168. See supra Part 1.B.
169. See JOHNSON, supra note 16, at 203-04.
170. See Lauren Gilbert, National Identity and Immigration Policy in the U.S. and the

European Union, 14 COLUM. J. EUR. L. 99 (2007/08) (comparing policies directed at
facilitating immigrant integration in the United States and Europe); see also David
Abraham, Constitutional Patriotism, Citizenship and Belonging in America and
Germany, 16 TEMP. POL. & Civ. RTS. L. REv. 457 (2007) (analyzing efforts at promoting
sense of belonging in immigrant societies).

171. See JOHNSON, supra note 16, at 188-93. For discussion of the efforts at improving
access to higher education for undocumented youth, see Johnson, supra note 101, at
1280-82; supra text accompanying notes 101-102 (discussing congressional efforts to
enact DREAM legislation); see also Ragini Shah, Sharing the American Dream: Towards
Formalizing the Status of Long-Term Resident Undocumented Children in the United
States, 39 COLUM. HUM. RTS. L. REv. 637 (2008) (analyzing issues surrounding
regularizing the immigration status of undocumented children who had lived in the
United States for lengthy periods of time).
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H. The Nation Must Recognize that the Operation and the Enforcement
of the Current Immigration Laws (and Proposed Reforms) Have
Disparate Racial and National Origin Impacts

In contemplating meaningful immigration reform, policy-makers and
the public need to acknowledge that U.S. immigration laws and their
enforcement have disparate racial and national origin consequences. 172

This has been well-documented.'7 3 It is rather obvious that U.S.
immigration laws affect more people from Mexico than Denmark, from
China than Iceland, from India than New Zealand, from the Philippines
than Sweden. Importantly, as we have seen, 174 many people of color from
the developing world find it much more difficult than noncitizens from
the western world to come (temporarily or indefinitely) to the United
States.

That is not to suggest that the current laws, as well as all changes to
the immigration laws, which have disparate racial and national origin
consequences, are per se racist. But it is to say that in formulating the
laws the nation should be aware of the racial and national origin
consequences of its immigration laws and reforms.

Because the racial impacts of the immigration laws and reforms
often are crystal clear, it is no defense to assert in advocating for more
restrictive immigration laws and increased enforcement that "we are not
racist" but only focusing on securing the nation's borders, enforcing the
law, or some other legitimate goal. Appreciation and understanding of
the racial and national origin impacts of U.S. immigration laws is
particularly important to Asians and Latina/os, U.S. citizens as well as
noncitizens, who often feel nothing less than victimized by the current
U.S. immigration laws and their enforcement.175

Disparate treatment in immigration enforcement must also be
recognized and remedied. The nation needs to do something to address
the prevalent, and consistent, claims of racial profiling in immigration
enforcement, especially but not limited to the American Southwest.' 76

172. See JOHNSON, supra note 16.
173. See generally supra note 38 (citing authorities).
174. See supra text accompanying notes 63-65.
175. See generally Kevin R. Johnson, Some Thoughts on the Future of Latino Legal

Scholarship, 2 HARV. LATINO L. REV. 101, 117-29 (1997) (analyzing the stereotype of
Latina/os, including U.S. citizens, as "foreigners" who refuse to assimilate); Natsu Taylor
Saito, Alien and Non-Alien Alike: Citizenship, "Foreignness" and Racial Hierarchy in
American Law, 76 OR. L. REV. 261, 289-97 (1997) (same for Asian Americans).

176. See, e.g., Kevin R. Johnson, The Case Against Race Profiling in Immigration
Enforcement, 78 WASH. U. L. Q. 675 (2000). For a critical analysis of the emergence of
racial profiling in U.S. law enforcement generally, see Kevin R. Johnson, How Racial
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This problem severely undermines the perceived legitimacy of U.S.
immigration laws and has certain communities convinced that the
enforcement is arbitrary, unfair, and downright racist.

Part of the reason for the disparate national impacts of immigration
enforcement is that the focal point of much immigration law is designed
to deal with the "problems" associated with the U.S./Mexico border and
migration from Mexico. Many Americans often forget, for example, that
Detroit, Michigan is a major border crossing. The U.S./Canada border
receives far less attention from U.S. law- and policy-makers than the
nation's southern border.

Moreover, race-based immigration enforcement by federal
authorities effectively encourages private citizens-some call them
vigilantes-like the Minutemen to abuse immigrants and U.S. citizens of
particular national origin ancestries. 177 Such encouragement appears to
have led certain state and local law enforcement officers to engage in like
discriminatory conduct, 178 as well as contributed to the recent spike in
hate crimes by private citizens against Latina/os.179

To help U.S. immigration laws and their enforcement attain some
degree of legitimacy among the public and noncitizens, as well as in the
eyes of the world,' 80 efforts must be made to remove the taint of race
from the law and their enforcement. In light of the deeply-embedded
nature of racism in American law generally, as well as U.S. immigration
law specifically, this formidable task understandably is easier said than
done. Still, this lofty goal, consistent with modem civil rights
sensibilities, is worth shooting for in the long run. To this end,
immigration reform proposals should consider the racial- and nationality-

Profiling in America Became the "Law of the Land": United States v. Brignoni-Ponce
and Whren v. United States and the Need for Rebellious Lawyering, 98 GEO. L.J. 1005
(2010).

177. Christopher J. Walker, Border Vigilantism and Comprehensive Immigration
Reform, 10 HARV. LATINO L. REV. 135, 139-149 (2007).

178. See William Finnegan, "Sheriff Joe," NEW YORKER, July 20, 2009, at 42
(reporting on various controversial policies directed at immigrants adopted by Maricopa
County, Ariz. Sheriff Joe Arpaio); Walker, supra note 177 at 153-66 (analyzing
importance of vigilante activity along U.S./Mexico border).

179. See Keith Aoki & Kevin R. Johnson, Latinos and the Law: Cases and Materials:
The Needfor Focus in Critical Analysis, 12 HARV. LATINO L. REV. 73, 95-100 (2009).

180. See Robert Bonner & Edward Alden, The Wrong Way to Screen Visitors, WASH.
POST, Nov. 21, 2009, at A17:

Is traveling to the United States a "harrowing experience," as a Pakistani
delegate to the International Olympic Committee claimed when the IOC
rejected Chicago's bid to host the 2016 Games? The vast majority of the 25
million visitors arriving from overseas at U.S. airports each year experience no
more than an inconvenience. But for hundreds of thousands, including
Pakistanis such as the IOC delegate, it can be both difficult and unpleasant.
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based consequences before, not after enacting the reforms. Only then can
Congress balance the relative costs (racial and otherwise) against the
benefits of reform.

L Immigration Laws, Infamous for Their Byzantine Complexity, Must Be
Simplified

The U.S. immigration laws have long been incredibly complex. By
many accounts, only the much-maligned Internal Revenue Code rivals
the intricate, lengthy, and frequently obtuse Immigration & Nationality
Act of 1952, which is the centerpiece of modem American immigration
law. 181 Piecemeal reform has tended to measurably increase the
complexity of U.S. immigration laws, with the accretion of complex
provisions upon complex provisions making the laws complex, obtuse,
and, at times, unintelligible. In the end, such piecemeal reform has left
the law overly complex and overwritten, pulling it in many different
directions, often with little overall cohesion and coherence.

One 2009 report on the U.S. immigration laws aptly noted that "[f]or
the vast majority of U.S. citizens, employers and immigrants, the
immigration system seems well-nigh incomprehensible"; consequently,
the report recommended that the laws "must be reformed and
simplified."'' 82 The nation needs laws that can be explained to the public
and are understandable to those beyond simply the experts. At some
point, it might be necessary to start from scratch with a new Immigration
& Nationality Act rather than fool around with an antiquated law almost
annually that was passed more than half a century ago, and designed with
the exigencies of the Cold War-now a distant, if not uncomfortable,
memory -in mind.183

The areas of complexity of the U.S. immigration laws are too
numerous to review here in detail. The labor certification process for
certain employment visas is one of those areas. 184 The myriad of
exclusions, criminal removal provisions (and removal grounds

181. See Castro-O'Ryan v. INS, 847 F.2d 1307, 1312 (9th Cir. 1988) ("With only a
small degree of hyperbole, the immigration laws have been termed 'second only to the
Internal Revenue Code in complexity."') (citation omitted); see also Lok v. INS, 548
F.2d 37, 38 (2d Cir. 1977) (stating that U.S. immigration laws resemble "King Minos's
labyrinth in ancient Crete").

182. UNIVERSITY OF DENVER - STRATEGIC ISSUES PROGRAM - 2009 IMMIGRATION
PANEL, ARCHITECTURE FOR IMMIGRATION REFORM: FIFING THE PIECES OF PUBLIC POLICY

16, 18 (2009), available at http://www.du.edu/issues/reports/documents/2009-
IMMIGRATION-REPORT.pdf.

183. See supra text accompanying notes 7-9.
184. See supra text accompanying notes 66-69.
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generally), judicial review provisions, and many other rules are also
incredibly complex, cumbersome, ambiguous, and obtuse. As a result of
their complexity and ambiguity, the U.S immigration laws create much
work for immigration attorneys along with precious little certainty for
noncitizens.

One possibility is to assemble a blue ribbon commission with the
task of drafting from scratch a new comprehensive immigration law. I
hesitate to make this suggestion, given past shortcomings in the
implementation of the careful work of previous immigration
commissions, such as the Select Commission on Immigration and
Refugee Policy in the 1980s and the U.S. Commission on Immigration
Reform in the 1990s. 185 However, something akin to an American Law
Institute model immigration code might well help to simplify the law.

Let me be clear. I am not calling for simplicity for simplicity's sake.
Nor do I advocate the immigration equivalent of some kind of simple, if
not simplistic, "flat tax" system. My point instead is that the United
States would benefit from a streamlined, less complex, and clearer body
of immigration laws.

J. Immigration Laws Should Be Reformed to Ensure that Their Purposes
are Clear and That the Purposes are Furthered by the Provisions of the
Law

The United States often has been unclear in the overall goals of its
immigration laws. Consider the exclusion grounds, which have grown
over the years to respond to the perceived immigration demons of the
day. 186 Accretion of reforms upon reforms has made the immigration
laws pull in dramatically different directions, lack any modicum of
consistency, and simply become unwieldy, cumbersome, and excessively

185. See, e.g., U.S. COMMISSION ON IMMIGRATION REFORM, BECOMING AN AMERICAN:
IMMIGRATION AND IMMIGRANT POLICY (1997); SELECT COMMISSION ON IMMIGRATION AND

REFUGEE POLICY, 97TH CONG., U.S. IMMIGRATION POLICY AND THE NATIONAL INTEREST:
THE FINAL REPORT AND RECOMMENDATIONS OF THE SELECT COMMISSION ON

IMMIGRATION AND REFUGEE POLICY WITH SUPPLEMENTAL VIEWS BY COMMISSIONERS

(ERIC 1981) available at http://www.eric.ed.gov:80/ERICWebPortal/custom-
/portlets/recordDetails/detailmini.jsp?_nfpb--true&_&ERICExtSearchSearchValue_0=E
D211612&ERICExtSearchSearchType_0=no&accno=ED211612.

186. In this vein, the Immigration Act of 1990, Pub. L. 101-649, 104 Stat. 4978 (1990)
(codified as amended in scattered sections of 8 U.S.C.) modernized the exclusion grounds
under the U.S. immigration laws and to shorten and rationalize the lengthy list that had
evolved through regular congressional amendment. Previously, in Lennon v. INS, 527
F.2d 187, 189 (2d Cir. 1975), a court of appeals had stated that the list in the Immigration
& Nationality Act of grounds for exclusion of noncitizens from admission into the United
States "is like a magic mirror, reflecting the fears and concerns of past Congresses."
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complex. 187 What we need in truly comprehensive immigration reform is
a clear statement of goals, and a carefully crafted bill that includes
provisions directed at achieving these goals in a fair and balanced
fashion.

True, the immigration laws serve multiple purposes and, by
necessity, reflect congressional compromises and trade-offs. However,
reforms to the laws should keep the overall goals in mind and at least
attempt to strike a clear and appropriate balance. After a truly
comprehensive law is enacted, amendments should be approached with
great care to attempt to not disturb the delicate balance in the
immigration laws.

III. CONCLUSION

Perhaps this is a simple-minded checklist by a befuddled law
professor wishing for a more perfect world. If so, I plead guilty as
charged. However, this Article hopefully has outlined some guiding
principles that will help us-and maybe even help Congress-consider
some of the ins-and-outs of meaningful and long-lasting immigration
reform.

One thing should be clear. Absent some hard work and deep
thinking, we will not be able to achieve passage of anything like
comprehensive immigration reform in the United States. We must
address the true realities of immigration pressures in the U.S.
immigration laws if we truly want to ensure that immigration reform is
lasting and meaningful. Addressing labor migration in a practical and
realistic way is a critical first step.

187. See supra Part 11.1.
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